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JOHN VAN BUREN. 


BY A. OAKEY HALL. 


+s A man so various that he seemed to be 
Not one, but all mankind’s epitome.” 


T was the misfortune of Mr. Van Buren’s 

long legal career that his particular re- 
sultant fame became more or less obscured 
by his witty quality, his social popularity, 
and his aptitude for politics. The last ele- 
ment was inherited from his father, Martin 
Van Buren, whom his contemporaries of all 
parties agreed in denominating the most 
able politician that New York State— always 
the school of remarkable politicians — ever 
produced. In considering John Van Buren 
as advocate and counsellor it would be 
difficult, however, to segregate his legal from 
his social and political fame. His career 
must be properly viewed in its triune bearings. 

He was native of a New York county — 
Columbia— which has given to the Bar 
and Bench of the Empire State more jurists 
of renown than any other of its rural coun- 
ties. In this connection may be recalled 
from the top of the list the names of Edward 
Livingston, the three Vanderpoels, John H. 
Reynolds, John W. Edmonds, Benjamin F. 


Jordan, Theodore Miller, T. Bailey Myers 
and Samuel J. Tilden. John Van Buren’s life 
extended from his birth in February, 1810, 
to his death on shipboard in October, 1866. 
His early education was had at the still 
noted Kinderhook Academy, 
thence he entered Yale College and took 
baccalaureate in 1828. One of his Cclass- 


mates whom I have met referred to Van | 


Buren’s college popularity, his remarkable 
memory, and his powers as a debater, as al- 


| Massachusetts 
Butler (of Jackson’s cabinet), Ambrose L. | 





Dryden's «* Absalom.” 


ternating logic and wit with a precocity that 
foretold a brilliant future. He was a notable 
among students; for professors and colle- 
gians recognized him as the son of a father 
who had successively become Governor of 
the State, and its Federal Senator while 
manipulating the great Democratic ‘“ ma- 
chine” known then, and to subsequent his- 
tory, as the Albany Regency. Young Van 
Buren ever mourned the loss of his mother, 
who had died when he was but nine years 
old; and in after-life he often regretted to 
intimate friends that no feminine surround- 
ings had tinctured his progress towards 
manhood. Upon graduating he entered the 
law office of Benjamin F. Butler, then at 
work as a reviser of the New York statutes, 
and who had an office in Albany where he 
was a political power, and which office he 
soon vacated to become Attorney-General 
of the United States. The legal memory of 
this Benjamin F. Butler, who antedated his 
namesake by many years, 
is kept green by the illustrious presence at 
the New York Bar of his son and personal 
replica, Wm. Allen Butler. John Van Buren 
proved of clerical service to his preceptor 
in the preparation of reviser’s notes, and in 


| after-life he often referred to his schooling 
and from | 


at Albany in statute-making. He proved 
to be a diligent student, and an acute ob- 
server of his legal surroundings and of court 
procedures; for Albany was the headquar- 
ters of the Supreme Court and of the appel- 
late Court of Errors. 
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His legal studies were, however, inter- 
rupted by the appointment of his father as 
Minister to the British Court and his own 
selection as secretary to the legation: yet 
not until by favor he had been admitted to 
the bar. Perhaps it would be slightly in- 
accurate to say that in consequence of this 
translation to London his legal studies were 
interrupted. 
much and variously with men and manners 
is doubtless continuing his studies — acquir- 


The young lawyer who mixes 


ing the tact and knowledge of human nature 
He 


so necessary for success at nist prius. 


the elder Van Buren as Minister, when son 
and father returned to Albany. 


“Thirty Years in the United States Senate,” 
popularized Martin Van Buren at the north, 
and practically led to his succeeding the 
jealous and revengeful Calhoun as Vice- 
President and to his afterwards becoming 
President of the United States. The inci- 
dent of rejection embittered John Van Buren, 
and made him an Anti-Calhounist in after- 
life and a foe to the political South. 
an undcubted influence upon his joining in 
1846 the Free Soil faction of the New York 
State Democracy — known in partisan slang 
as ‘‘ Softs,” and as opposed to the “ Hards,” 
who supported the claims of the South to 
non-interference with slavery in States or 
Territories. For John Van Buren, although 
like his father usually wearing an impassive 
demeanor and face, and usually credited 
with being cold in feeling, was really emo- 
tional, and carried prejudices as well as sym- 
pathies to occasional extremes. While resi- 
dent in London, he had mixed with all its 
circles, and became especially popular from 
his winning ways in fashionable society. He 
was a frequent visitor to old Westminster 
Hall, there practically continuing law studies 
by observing the play of London’s Bar or 
Bench. And as son of the American Min- 





This rejec- | 
° . . . | 
tion, remarks Benton in his volume entitled 








ister he of course had free entrance to court- 
rooms and the two Houses of Parliament. 
Thus he enjoyed what President Eliot of 
Harvard once called ‘‘ education by observa- 
tion.” 

Throughout life, after his return from Lon- 
don, John Van Buren bore the popular title 
of “ Prince.” At a court ball he had danced 
with the then Princess Victoria, who seemed 
to enjoy his attentions. An account of 
these appeared in a letter written by a trav- 


| eling American correspondent to his news- 
| paper, 
passed part of the years 1831 and 1832 in | 
London, but through the casting vote of | 
Vice-President Calhoun the Senate rejected | 
| the letter in a vein of badinage, indicating 


and duly published. The daily 
Courier and Enquirer of New York City — 
an organ of the Whig party and Anti-Van 
Buren in tone — editorially commented on 


how the son of a great Democrat could as- 
sume aristocratic pretensions. The news- 
paper leader denominated him an American 
Prince flirting with the British Princess and 
future Queen. Other newspapers of the 
Whig stripe, and immediate political gossip, 
caught at the pleasantry; and from that 
time the phrase Prince John Van Buren be- 
came as much linked with his personality as 


| was the word “ Beau” with the clever West 


It had | 


End dandy whose too familiar ‘‘ Wales, ring 
the bell” had lost him the friendship and 
prestige of royal association, and finally 
consigned him to exile at Boulogne-sur-mer 
on the French coast, and to appropriate ap- 
plication in his last sad years of the famous 
line, ‘See Swift expire, a driveller and a 
show.” 

Thenceforth until his death the newspa- 
per and popular voice generally referred to 
John Van Buren, whenever occasion for the 
reference arose, as “ Prince John.” And 
during his father’s eight years’ residence 
in Washington as Vice-President, and next 
as President, the belles and matrons of its 
then brilliant society eagerly sought for the 
distinction of dancing with the American 
Prince who had clasped the waist of Britain’s 
Queen in the giddy waltz. He is repre- 
sented as having been at first restive under 
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the appellation, but I have often heard his | 


political and legal compeers familiarly greet 
him with a ‘“ How are you, Prince?” Al- 
though much sought after in the matrimon- 
ial markets of Albany, New York, and Wash- 
ington, he finally made a distinctive love 
match in becoming the husband of the 
daughter of an Albany judge who had 
passed her maidenhood “ far from the mad- 
ding world’s ignoble strife,’ and to whose 
alluring memory he remained faithful as her 
widower all of the years succeeding her un- 
timely death. . 

He practically rejoined the Albany Bar 
on his father’s retirement from the Presi- 
dency, and entered upon a prominent legal 
career. At that time Albariy sustained to 
the rest of the State of New York the juridi- 
cal relation which London holds to Eng- 
land as the capital wherein appeals from 
nist prius are heard, and where reside agents 
for lawyers practising at interior towns 
or cities. He was, therefore, extensively 
“briefed” before the Court of Errors, as 
Wendell’s reports show. At that time he 
was about thirty-five years of age, and pos- 
sessed every physical advantage and charm 
which can grace the orator. He was tall, 
and of rosy complexion, with magnetic eyes, 
a graceful poise, and a voice that could at 
will and in accordant effect drop to the 
social and confidential purr, or rise to the 
alto in vehement denunciation, or use the 
basso of objurgation or recrimination. I 
once heard him before the United States 
Court opposed by Rufus Choate, while I was 
a law student; and it was difficult to decide 
whose tones of the two were the most flexi- 
ble or melodious. Each possessed equal 
flow of Saxon diction, and each a natural 
animation of manner. Perhaps Mr..Van 
Buren was the more logical, and Mr. Choate 
the more persuasive. But persuasion at- 
tached to the former’s powers before a jury 
early in his career. 

Albany County and two adjacent counties 
lapsed into the throes of organized rebellion 





against legal procedures that were instituted 
by farm landlords against tenants in the 
matter of evictions and non-payments of 
rents. Feudal incidents appertained to ten- 
ures that were founded in colonial times, and 
sought to be continued under republican 
government. Some tenants resisted — much 
as is now the case in Ireland — upon strictly 
legal incidents; but their great majority 
fought the landlords out of sheer brute re- 
sistance and in hopes to escape paying rent 
at all; and these fought, not only with forms 
of law, but with political weapons. The 
contest has passed into the law reports, and 
into the political history of New York, under 
the name of “the Anti-Rent War.” Anti- 
renters finally formed a political party, and 
elected local prosecutors, constables, sheriffs, 
and even, in time, selected judges and panels 
of jurors. John Van Buren was early re- 
tained as counsel by the landlord — or as it 
was popularly termed, the ‘ patroon” — 
interest, and for several years he actively 
engaged before juries and appellate courts 
in proceedings against the anti- renters. 
“ Ah!” sometimes exclaimed a few of the 
cynical and demagogical, ‘ Prince John is 
displaying the aristocratic sympathies that 
he acquired in London.” In his legal con- 
flicts similar expressions often taunted him, 
but he repelled them with inexhaustible 
humor and wit; for he was ever master of 
repartee, and it was always proverbial advice 
to his antagonist: ‘Don’t interrupt Van 
Buren with sidewise parentheses, for his 
retorts will put you at a disadvantage.” 

Mr. Van Buren possessed three qualities 
that are regarded as inestimable to the advo- 
cate —retentive memory not only of ideas 
but verbally accurate, and quickness of ap- 
prehension with readiness of speech on the 
occasion sudden. In those Anti-rent conflicts 
he always confronted a very strong bar, for 
the combined tenants claimed Parnells in 
the legislature, and received large subscrip- 
tions of money towards bettering their or- 
ganization and objects. The shrewdest 
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attorneys and astutest counsellors were em- 
ployed for the league of tenants. Sheriffs 
armed with writs would be attacked and 
beaten off on the highways. It was at one 
time almost impossible to serve process 
without involving physical combat. The 
tenants active in opposing the law were 
usually disguised as Indians, and used 
among themselves false names, and thereby 
escaped identification whenever the strong 
arm of the criminal court was raised against 
them. Mr. Van Buren was then as always 
fertile in intellectual resources, and these 


were adroitly used by him in his litigations | 
His successes excited | 


for the landlords. 
the attention of party leaders at a time when 
the excesses of the tenantry seemed to cul- 
minate in social chaos. The legislature 

at that time exclusively clothed with the 


power of choosing State officers — selected | 
him (A.D. 1845) as Attorney-General, and | 
| a horn. 
| Attorney-General wrote and handed to his 


thus he became official guardian of the 
landed interests and the stated chief prose- 
cutor of the rebellious tenants. In that ca- 
pacity he was early called upon to prosecute 
an indictment against a notorious Anti-renter 


for felonious action toward officers of the | 
The accused was known in the league | 
by his nickname-alias of Big Thunder, and | 
under that alias as well as by his true name | 
as a farmer was placed on trial before a judge | 


law. 


who was one of Attorney-General Van Buren’s 
intimate friends, political as well as in private. 
During the trial an altercation arose between 
the Attorney-General and the opposing coun- 
sel, who was of eminence. The latter, stung 
by some sarcastic observation from Mr. Van 


Buren — and I may digressively remark that | 


generally the man of wit is master of sar- 
casm — retorted with a blow, which the At- 
torney-General countered. The Judge felt 


that he must notice the contempt, yet ap- | 


peared disposed to favorably regard the 
provocation given to Mr. Van Buren. The 
latter, hearing thereof, privately sought the 
Judge during an adjournment and_ said 
substantially: “If you let me off our op- 





| perfect tribal organization 








posite party will attack you, and say it was 
an act of partial friendship. Send me to 
prison for a few hours, while you fine the 
other fellow; but be sure to first humiliate 
him with a lecture. Besides, judge, I hit him 
a ‘ Big Thunder’ of a blow; and my pugilism 
was not, at all events, in contempt.” The 
reason for the sentences in regard to the con- 
tempt that were given in accordance with this 
suggestion was not then known; although 
in after years the judge freely narrated it; 
and the public were disposed at the time to 
harshly criticise him because sympathy 
leaned against the agressor. To the latter, 
however, a professional blow was interposed 
from the jurors, who convicted his client. 
During the trial it transpired that there was a 
for resistance 
against officers of the law, scouts and videttes 
being posted to announce any approach of a 
sheriff with process by the shrill blowing of 
During the taking of evidence the 


junior counsel — afterwards my partner, the 
late Aaron J. Vanderpoel—a doggerel verse. 
Negro minstrelsy was then greatly in vogue. 
and the ballad of its day in popular keeping 
was entitled “‘ Out of the way, ole Dan Tucker, 
you're too late to come to supper.” Parody- 
ing it Mr. Van Buren wrote : — 


‘¢ High on the rocks ranged the Indian crew, 
On his horn Big Thunder loudly blew: 
‘Git out of the way, Sheriff Tucker, 
You're too late to spoil our supper.’” 


When it is added that the name of the 
Deputy was that of the hero of the song 
parodied, the witty appositeness can be seen. 
The anecdote will serve to illustrate the boy- 
ishness — may I punningly add buoyancy — 
that'so often characterized Mr. Van Buren’s 
mood, —a mood often appertaining to Dan- 
iel Webster, according to the well-known 
published anecdotes of him from his faith- 
ful henchman, Peter Harvey. “No man 
can be called truly great,” observes Bulwer 
in one of his Caxtoniana, “unless he can 
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unbend at times like the well-seasoned ashen 
bow of our ancestors.” 

Mr. Van Buren was removed from office 
as Attorney-General by the operation of the 
State Constitution of 1846 that made it elec- 
tive; and he then (1847) removed to New 
York City. He had been requested to stand 
for delegate to that Constitution, but had 
declined; for he was averse to detail, and in 
his profession always imposed mere details 
upon the attorneys associated with him. 
For that reason he several times declined 
offers to become a legislator or congress- 
man or candidate for the Federal Senate. 
Nevertheless he left his impress on that Con- 
stitution, for he was made ancillary drafts- 
man, by reason of his experience in anti- 
rent litigations, of one provision prohibiting 
assemblages of disguised men, and of another 
limiting agricultural leases to a short speci- 
fied term of twelve years — thereby destroy- 
ing the long leases and semi-feudal tenures 
that had in operation caused the anti-rent 
troubles. The State reports of Nicholas 
Hill and Hiram Denio present many argu- 
ments, recitals of facts, and decisions regard- 
ing those disturbances. 

Arrived in New York, Mr. Van Buren 
formed a legal partnership with Hamilton 
W. Robinson, who was afterwards a judicial 
comrade with Chief-Justice Charles P. Daly 
on the bench of the Common Pleas. Mr. 
Van Buren could not have selected a more 
fitting associate. 
pulse, and tendency towards what has been 
denominated the pyrotechnics of a nzs¢ prius 
lawyer became excellently tempered with 
the calmness and learning that accompanied 
Mr. Robinson wherever he trod legal paths, 
and were assisted by the latter’s patience 
and addiction to detail. “Of course you 
will be beaten,” was a remark I once over- 
heard addressed to a legal adversary of that 
firm; ‘‘the question is an open and riskful 
one, and you are to contend with one of 
Robinson’s labyrinthine briefs fortified by 
Van Buren’s adroitness, persuasive powers, 


His own brilliancy, im- 








magnetic intercourse, and grand oratory.” 
The observation implied a just eulogy of 
both Robinson and Van Buren. The text- 
ure of the former’s legal mind can be well 
estimated by inspecting the headnotes and 
marginals of Robinson’s reports or his own 
incisive opinions. 

The legal firm even at starting obtained 
excellent business, but Mr. Van Buren be- 
came mainly employed by outside attorneys. 
His first cause celébre in New York City arose 
when he was employed by Edwin Forrest, 
the actor, in his notable suit against his wife 
for divorce: wherein he named famous co- 
respondents, and among these the poet, N. 
P. Willis, and a famous British military of- 
ficer. Mrs. Forrest, under the guidance of 
Charles O’Conor, who united in his own 
person the brilliancy and adroitness of Van 
Buren to that learning and aptness for re- 
search and patience in detail which charac- 
terized Robinson, retaliated with a cross 
suit, naming especially as co-respondent 
Miss Josephine Clifton, a popular actress of 
the period, and who had traveled with the 
actor as his leading lady and dramatic sup- 
port. The trial proceeded, while popular 
prejudice was operating against Mr. Van 
Buren’s client on account of his supposed 


| engendering of the Astor Place riot that 


was directed in opposition to his rival, Mac- 
ready; and while newspaper sympathy was 
with co-respondent Willis, and naturally 
with the lady. 
liminary of trial by newspaper was con- 
cerned, popular verdict had been already 


So far as the American pre- 


| rendered against Forrest before the actual 


jury trial began. Thus Mr. Van Buren, on 
D 


entering upon combat for client, and against 
| the new issue that demanded a cross decree 
| which at all events neutralized the plaintiff's 


action, was heavily handicapped. To that 
aspect was added a presiding judge — 
Thomas J. Oakley, one of the greatest jur- 
ists New York State ever honored, yet one 
who insensibly to himself could be swayed 
by prejudice or sympathy. During the pro- 





214 


The Green Bag. 





tracted trial, as nearly all lawyers agreed, 
Judge Oakley leaned heavily in favor of the 
lady both in acceptance and rejection of 
evidences, as well as by comment upon the 
proof in his final charge to the jury. More- 
over, Mr. Van Buren was further handi- 
capped before the jury by the constant 
presence of his client, who from time to 
time indulged in stage play of countenance, 
shrugs, scowls, and facial applause, all of 
which did not impress the jurors in his 
favor. They dismissed the actor’s claim, 
but upheld that of the lady, to whom they 
awarded the divorce with alimony. During 
the legal combat, which of course excited 
widespread popular interest from the nota- 
bility of parties, co-respondents, and coun- 
sel engaged, Mr. Van Buren, handicapped 
although he was, displayed his best points 
as advocate. Ever’on guard, like an expe- 
rienced swordsman in a Parisian duel, and 
appreciating the skill and fence of his great 
antagonist, O’Conor, he never lost coolness 
nor courage, nor missed opportunity for 
cross-examination lunges or interjectional 
summings up to the jury, in which he 
avoided recklessness, and for which he be- 
came noted in all his wzs¢ prius cases. His 
veiled retorts to the judge at times proved 
to be wonderful specimens of rhetorical im- 


plication, his tongue sometimes hovering 


> 
over the dangerous border lines of con- 
tempt and, indeed, cool insolence. Merci- 
less was his cross-examination of the main 
witness named Doty, who appeared against 
his client, and testified to adulterous acts 
between actor and actress in a state-room of 
a Hudson River steamer of which the wit- 
ness was steward. The whole examination 
satisfied nearly every hearer except jury and 
judge, — but especially attending members 
of the bar, —that the witness was commit- 
ting perjury. Mr. Van Buren rained inter- 
rogations upon him, scarcely allowing the 
witness time for breath between those and 
his answers ; and the counsel adroitly jumped 


from incident to incident without allowing | 








the witness to rest attention upon anything 
consecutive or chronological. Here I may 
digress to say that this witness was, after the 
trial, indicted for perjury while I was Dis- 
trict Attorney of the county, and conducted 
the prosecution for the people. The Re- 
corder before whom Doty was tried had 
been then recently elected, and had reached 
the bench in his old age from a practice 
solely devoted to civil cases, and without 
any experience in criminal law. The cir- 
cumstances again handicapped Mr. Van Bu- 
ren in organizing the prosecution. Much cor- 
roboratory evidence was strangely excluded 
because of misconception on the part of the 
Recorder of Starkie’s or Greenleaf’s rules of 
evidence. The jurors were told by counsel 
for accused that the case was one of per- 
secution and revenge, an idea favored by 
Forrest’s attitude on the stand when deny- 
ing Doty’s testimony. Miss Clifton 
dead. So with excluded corroboration the 
case virtually resolved itself into one of oath 
against oath; and Doty was acquitted. As 
Mr. Van Buren and I left court together 
(he had refused to take active part in, but 
had rendered constant aid by advice, sug- 
gestions, promptings, and counsel), he re- 
marked, ‘‘ What else could be expected with 
‘doty age’ on the bench assisting a Doty 
in the dock?” The solution of the contra- 
dictory evidence came to me later. Tech- 
nically the accused was guilty of perjury, 
but morally not; for the incidents he testi- 
fied to really transpired, but he had changed 


was 


the venue of them from a bagnio to a steam- 
boat for domestic and family reasons, threat- 
ening his own marital condition. He could 
explain his own presence on a steamboat, 
but not as visitant to a house of ill-repute. 
Mrs. Forrest’s private life 
satisfied a large number of her previous 
sympathizers that the divorce should have 
been awarded against herself. But Mr. Van 
Buren immediately began appeal procedure 
with the pertinacity and devotion to a 
client’s interest which always characterized 


subsequent 
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him. He was a professed disciple of the 
celebrated doctrine expounded by Henry 
(afterwards Lord Chancellor) Brougham, 
during his memorable defense of Queen 
Caroline, as to the tenacious relation a coun- 
sel sustained towards a client. Appeal after 
appeal came from Mr. Van Buren not only 
as to main issues but against the enormous 
alimony that Judge Oakley imposed upon 
the client; and the contests extended over 
several years. Forrest versus Forest con- 
cerns the indices of many volumes of New 
York reports. In all those contests the fecun- 
dity of Mr. Robinson in making motions and 
in taking ‘interlocutory appeals excited the 
admiration of the whole profession, as did 
the courage of Mr. Van Buren. To use the 
lingo of the P. R., “although knocked out 
in one round the latter would come up 
smilingly in the next.” However, in Mr. 
O’Conor he had found an _ antagonist 
equally pertinacious with himself. During 
all the years of litigation Mr. O’Conor ad- 
vanced every disbursement, and throughout 
acted without receipt of fees. His per- 
sonal pride, which was Milesian to the heart’s 
core, had been aroused: for Forrest on one 
occasion, when meeting him in a railway car- 
riage, foolishly attempted to assault the law- 
yer, but was prevented by bystanders. 
Finally, however, Forrest was adjudged to 
pay the accrued alimony with interest, and 
out of it Mr. O’Conor was fully reimbursed. 

This long and tedious litigation, coupled 
with the drain upon the purse of Mr. Forrest 
—and his fees to Mr. Van Buren were 
princely — worried the actor and caused him 
to become irascible and peevish. Moreover 
the contest inju.cd his popularity: although 
critics agree that some of his best acting 
—notably in the character of Lear, — was 
witnessed during his later days. 

The Forrest litigation had embarrassed 
the general business of the firm of Robin- 
son and Van Buren. Indeed it is a maxim 
among New York lawyers, “‘ Beware of Jarn- 
dyce cases that absorb your general litiga- 


| tion.” 





Friends of Mr. Van Buren began to 
notice that the wear and tear of the divorce 
litigation had injured his general health and 
robbed his cheeks of their wonted floridity, 
and his step of its uniform elasticity. Never- 
theless he continued actively at the Bar, but 
the calls upon him were spasmodic; al- 
though mentally he showed no_ psycho- 
logical correspondence with his physical 
weakness. 

While the appeals of the Forrest litigation 
had slowly progressed, the Presidential con- 
test between candidates Pierce and Scott 
intervened ; and into the campaign Mr. Van 
Buren was literally dragged. That is the 
word to use, for his sympathies were not 
fully with the Democratic candidate, who 
was suspected of kindly leanings toward the 
maintenance of slavery as a national institu- 
tion. And Mr. Van Buren had previously 
given birth to the epigram: ‘ Congress has 
no more power to make a slave than to 
make a king.” 

Here it will become appropriate to con- 
sider Mr.Van Buren as the politician. Where 
has lived, or still lives, the great lawyer 
who was or is not active in public affairs? 
Can we refuse to such a one the duality 
of interest in jurisprudence and _ politics 
when we recall the figures of Marshall, 
Taney and Chase, or of Story and Wood- 
bury, from the judicial mirage; or those of 
Wirt, Webster, Seward and Sumner from 
the joint ranks of Bar and Senate? When 
Mr. Van Buren in 1847 left Albany —then, 
as now and always, a very hothouse for the 
growth of political fruit — and next arrived in 
New York, he had determined, as he assured 
friends, to quit politics as even incidental to 
professional pursuits. Doubtless he could 
have kept that resolution had not his father 
become in 1848 the Presidential standard- 
bearer of the Free Soil Democracy. Or ex- 
cept for the co-incident fact that John Van 
Buren’s soulful sympathies were with that 
party had the movement been disintegrated 
from paternal connection. This event oc- 
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curred just previous to the beginnings of 


the Forrest litigation; and when Mr. Van 
Buren entered upon the pursuit of that cause 
celébre he was mentally worn out through 
his incessant labors as orator on political 
hustings during tours through the North- 
ern states. On the hustings, and in Ohio 
literally ‘“‘on the stump,” he had brought to 
his hearers the same magnetism and gifts of 
art and oratory with which he had familiar- 
ized juries. At that time, he was perhaps 
best popularly known to the public at large 
as a partisan orator, and less as a lawyer. 
Throughout his partisan career, he appreci- 
ated that political instruction, standing rhe- 
torically alone, was a pill which required a 
sugar-coating of pleasantry, to be well swal- 
lowed. That coating he gave with an unc- 
tion of oratory that had not been noticeable 
in the arena of politics since the earlier days 
of John Randolph, or the later days of 
Sergeant S. Prentiss and Tom Corwin. Dur- 
ing the Cass-Taylor-Van Buren campaign, 
Mr. Van Buren was, during a_ speech, 
“ hetchelled "— to borrow a word from the 
English hustings that means “ bothered by 
questions, for explanations, from auditors ”"— 
by a bystander, who in the course of his in- 
terruptions — these, Mr. Van Buren always 
bore with extreme good humor — observed 
that “he never could bring himself to 
' stomach free-soil sentiments.” The inter- 
ruptor was a man of influence in the neigh- 
borhood, and some one on the platform 
whispered to Mr. Van Buren, “ down him.” 
The latter, accepting the hint, said, “‘ Perhaps 
my friend will allow me to answer him with 
an anecdote. In my native village there 
was a patient to whom his physician said, 
‘Your symptoms are dangerous, but a simple 
remedy will check them. You will have to 
drink a quart of hot catnip tea in order to 
recover.’ 

«Then I must die.’ 

“«* Nonsense, you can soon swallow the 
liquid.’ 

‘** Ah yes, Doctor, but you mentioned 





a quart, and my stomach only holds a 
pint.’ 

“Perhaps,” concluded the speaker, still 
fastening his glittering eye,— Ancient Mari- 
ner-like, — on the interrogator, “ our friend’s 
brain yonder can only hold a small point 
(pronouncing the word in the old-fashioned 
style as “ pint”) of political wisdom.” The 
laughter that followed may be imagined. 
And it was in similar and appropriate re- 
partees that Mr. Van Buren’s strength as a 
public speaker consisted. I select another 
instance from a score Crowding my memory. 
During the General Scott campaign Mr. 
Van Buren was inveighing against a stand- 
ing army. ‘ Hold on,” cried a Whig in the 
audience, ‘what president was it who in a 
message pleaded for a large standing 
army?” Every one present recognized 
that Martin Van Buren was meant: and the 
laugh turned upon the orator. He instantly 
rallied, and turned the current by asking, 
“Would the gentleman wish me to turn 
State’s evidence against my own father?” 

This felicity was once very especially 
notable when before a jury his opponent 
was Daniel Lord Junior —as his name was 
invariably spoken and written. In the course 
of his address Mr. Lord told the jury that 
“only a miracle or Divine 
could prevent on the facts a verdict for my 
client.” 

“Divine interposition! forsooth,” ironic- 
ally exclaimed Mr. Van Buren in reply; 
‘does the gentleman use the Junior after 
his name boastfully as being closely related 
to the Senior Lord of the universe?” 

During the Lincoln and McClellan cam- 
paign of 1864, Mr. Van Buren on one occa- 
sion was taunted with “ being a pupil of 
Jefferson Davis.” ‘True in part,” he re- 
joined; “I have always been as a Democrat 
a pupil of Jefferson, but minus the Welsh 
name of Davis.” 

In social life and at club or public ban- 
quet Mr. Van Buren was proverbially facile 
in the role of an amusing raconteur. Es- 
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pecially so when, as president of the Dutch | 


St. Nicholas Society, he led its “feast of 
reason and flow of soul,” or acted as pres- 
ident of the Manhattan Club, of which he 
was the acknowledged founder; and wherein 
hangs an oil portrait of him much resem- 
bling the picture that accompanies this arti- 
cle. Those of this generation who have 
had the pleasure of meeting Mr. Chauncey 
Depew when he was at the bar, or is on the 
stump, or is at a public banquet, will fully 
understand what manner of man John Van 
Buren was as lawyer, politician, stump 
speaker and social don vivant, when I pro- 
nounce Mr. Depew in manner, vein and 
speech very much in all those respects a 
double of Mr. Van Buren. 

But like many lawyers who burn their 
candle of life simultaneously at the social 
and the professional ends, Mr. Van Buren 





early in the year 1866 began to show signs 
of physical decay, although only fifty-six 
years old. He had been worried too by some 
financial reverses, and he had edited manu- 
scripts left by his father asa history of po- 
litical parties and superintended publication. 
Wherefore his physician ordered a Euro- 
pean trip, and Mr. Van Buren passed the 
ensuing summer abroad, but without any 
curative relief. A vacancy in the office of 
Recorder occurred while he was in London, 
and his political friends procured a promise 
from the appointing power that John Van 
Buren should have the place if his health 
would permit. Wherefore he set out to re- 
turn before he was really able, and he died 
while on shipboard, during the voyage 
home —one of the lawyers of a class 
cynically described in a recent novel, “who 
work hard, live well and die poor.” 


SHOULD WOMEN BE ADMITTED TO FULL CITIZENSHIP? 


By Percy L. EpwarRDs. 


Y amendment to the Federal Constitu- 
tion we have raised the emancipated 


negro of the South to a plane of political | 


equality. This action was believed to be 


righteous and just, because human as well | 


as divine law seemed to dictate it, and we 
call it an act of justice. 

The American Indian not disabled by 
tribal relations enjoys the same franchise. 
And, again, American citizenship, as the 
law stands, permits, aye, encourages to come 
to the polls the semi-citizenized foreigner 
who often, as the writer has observed, does 
not possess the qualification necessary to 


enable him, unassisted, to know for whom or | 
| the understanding of all but a stupid, infat- 


what he is voting. 

And yet we refuse to recognize our 
women as worthy to occupy the same plane 
of political equality. The assertion is here 
ventured that there does not exist a more 


unrighteous thing in the code ethical of the 
world. Especially would this be so in 
those cases where property 
owners and called upon to pay a just pro- 
portion of the taxes. 


women are 
Would you tax her, 
at the same time refuse her a voice in the 
disposition of public affairs? You do do this. 
Upon what boasted principle of right did 
you refuse to be taxed by the officers of 
George III.? You even refused to take 
your medicine in taxed tea, and in a fit of 
“tantrums” it was dumped into the waters 
of Boston Harbor. Why did you do that? 
Because you contended for a principle based 
upon the plainest kind of justice, clear to 


uated and sordid king. 

Now, a principle is a settled rule of 
action, a rule to guide future conduct. If 
there was any justice in the principle 








| 
| 
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contended for in “ no taxation without repre- 
sentation ” of our forefathers of Revolution- 
ary times, there is the like justice in the 
principle involved in this discussion when it 
applies to women holding property subject 
to taxation. 

As suggested above, there are two classes 
of women whose rights are somewhat differ- 
ently affected by the law as it stands. The 
classes are, first, women who pay taxes; 
second, women who do not pay taxes. 
Every intelligent person will agree with me 
in the assertion that the principle of justice 
requires that a distinction should be made in 
favor of the class of women who pay taxes 
to help meet the running expenses and im- 
provements necessary to the good govern- 
ment of the commonwealth where they may 
reside, in common with the men of the 
same community. Cases have arisen affect- 
ing the property rights of the individual 


citizen in relation to the municipality, or its | 


officers, where it has been argued that the 
remedy for an injury must be sought for at 
the polls. This panacea for the ills of polit- 
ical mismanagement or wrong-doing might 
be applied with great burlesque effect to 
woman in her present attitude to the law. 
“But the law takes good care of the prop- 
erty of women.” Yes, so it does, it is 
established as a sort of self appointed 
guardian, but with proper sanction, and in 
the case of married women, who are all 
blessed with real bright husbands, of course, 
it is charged with advice to treat these 





women with the same consideration with | 


which “idiots, insane persons and chil- 
dren” are treated, at least in any contract- 
ual relation. What a commentary it is on 
the logical force of this legal disability of 
married women when the spectacle is pre- 
sented of a highly intelligent, cultured 
woman, of force of character, nourishing a 
man of besotted mind and body. 

With Elizabeth -Barrett Browning one 


must say: “You forget too much that 


every creature, female as the male, stands 


| single in responsible act and thought, as 


also in birth and death.” 

Are the teachings of the Old Testament 
to be held responsible for much of the mis- 
taken sentiment as to woman’s weakness in 
this respect? Has Biblical research and 
study strengthened this sentiment of rela- 
tive inferiority in modern times? This con- 
clusion may be doubted. But there is no 
doubt of her exalted place in the life of 
Christ. 


‘* Not she with trait’rous kiss her Saviour stung, 
Not she denied him with unholy tongue ; 
She, while apostles shrank, could danger brave, 
Last at His cross, and earliest at His grave.” 


The divine conception of woman made 
her a helpmate and consolation to the life of 
man. The same divine conception of their 
relation in marriage consists perhaps in the 
oneness of husband and wife. Their home 
and possessions, common enjoyment of 
both, their earthly interests inseparable. 
But all this rests upon sentiment rather than 
legal right. No one would wish to disturb 
this sacred relation of man and woman. 
It should not be disturbed. The remov- 
ing of z legal disability such as this which 
rests upon women is a simple act of justice. 
It is not leading “a revolt against marriage 
in its true import,’ as stated by the Rev. 
John M. Williams in a recent paper, nor does 
it ‘owe its genesis and inspiration largely to 
the absence of domestic affection.” I am 
aware that, perhaps, severe reflections of 
this kind might with much justice be cast 
in the direction of the work of some women 
of very radical ideas, who pose as the leaders 
of political reform, and who whisper their 
wrongs in closets, and shriek them on the 
public platform. But it is a sufficient reply 
to this argument to say, that this handful of 
Quixotic women do not voice the grand 
sentiment which swells and rolls as do the 
waves of any great social evolution having 
its genesis in the sentiment of justice. 


The Rev. Mr. Williams further says: 
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““Woman’s suffrage inculcates ‘ the individ- 
uality of woman as related to her husband’; 
it emphasizes the dualism, as against the 
unity of husband and wife, and assumes that 
their interests are so diverse that two votes 
are necessary to represent them. The spec- 
tacle of husband and wife on the way to the 
polls, carrying antagonistic votes, suggests 
anything but domestic harmony.” 


That this view of the matter is the mere 


effervesence of sentimentality may be seen 
in the very next paragraph. 


‘The. wondrous undefined fascination of 
the lady who is a lady is of great price, but | 


like the aroma of the flower is easily de- 
spoiled. 
‘A rift within the lute 
By and by may make its music mute. 


” 


I am aware that the strongest argument 
made against giving to women the elective 
franchise is based upon sentimentality. This 
sentiment is a natural growth, just as the love 
of a parent for a child. It has had centuries 
of fostering care in the heart of man. 
The habit of considering women in this 
light alone has become second nature. But 
it is not to be considered as presenting a 
question as hard of solution as the change of 
the Ethiopian’s skin. A study of the history 
of the Old and New Worlds will, in places, 
very forcibly remind us ‘that sentiment has 
been washed from its mooring places many 
times by the great waves of change, which 
forever beat upon the shore of Time, leaving 
only the memory of what was. 

The change in sentiment in regard to 
women has reached full-orbed dimensions. 
In the exercise of the elective franchise, as 
admitted by the reverend gentleman above 
named, women would gain in individualism. 
And if this rounding out of her individualism, 
by the removal of a disability as cruel as 
unjust, did dispel any part of the “ aroma” 
of her once “ flower-like existence,” then the 
loss of this sweet sentiment would naturally 
assist in a metempsychosis greatly to be de- 
sired, because of its benefit to society in ex- 








alting woman to her rightful position beside 
man. Does the Rev. Mr. Williams wish us 
to assume that he has been antagonistic to 
all the efforts which women have made in 
the past fifty years for equal social and 
political recognition? If so, argument with 
him would be worse than useless. You 
might as well argue with a blind man over 
the subject of color. If women have bet- 
tered their condition by this effort for 
equality with men during the present cen- 
tury, then this same process of ‘ dualism” 
has been going on and widening the gulf 
between husband and wife, and at the same 
time it is admitted much good has resulted 
to the social standing of women. Why, it 
is comparatively a few years ago when the 
doors of our colleges were closed in their 
faces. The learned professors raised their 
hands in holy horror at the suggestion that 
women should be received into the sanctified 
precincts of learning only established by the 
gods for those of Apollo-like form. One 
very learned and beloved president of a state 
university in the West, rather than submit to 
the disgrace of presiding over a number of 
curly-headed young women in common with 
the “ boys,” and being apprehensive of (your 
pardon, Mr. Williams) 
«A rift within the lute 
By and by to make its music mute,” 

resigned his place at the head of this in- 
stitution, which owed much of its rising 
popularity to him, and went sorrowfully 
off to a foreign land to die of a broken 
heart. 

And yet to-day this institution stands 
ahead of all others in the land in point of 
popularity, and the equal of any upon its 
merits. 

About one in five of its students are 
women, and their choice of work does not 
differ very materially from that of the men, 
except in the professional departments, 
where women are not found in the same 
proportion. 

The work done by the women of this 
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university is as good as that done by the 
men. Indeed in some branches they may 
be said to excel their competitors. This 
advancement of women to higher education 
was the evolution of a sentiment that came 
as naturally in the order of things as the 
change of sentiment in relation to the ser- 
vitude of the black man. But it required a 
struggle and a great deal of energetic expan- 
sion of public sentiment. It is said by a late 
writer and student of this phase of social de- 
velopment, Sarah K. Bolton, in her little 
book on the subject of higher education of 
women, that formerly people went to Cam- 
bridge to look with reverence upon the beau- 
tiful buildings where Bacon and Milton 
gained inspiration, and where Newton, Pitt, 





Byron, Macaulay and Tennyson walked in 
ivy-covered courts and under the shade of 


the majestic overhanging trees. Now they go 
to see what one of the grandest institutions of | 
the world is doing for the higher education of 
women. American women are now found at | 
these English institutions who are a credit to 
themselves and us as a nation. In our own 
country there are from eighteen to twenty 
thousand women pursuing a college course, 
and now the question is not whether it is 
wise for women to seek this higher place in 
the social scale. The fact is that women 
are seeking this position. Would those 
who oppose the onward march of women | 


in this social progress of the age, have us | 
go back to the old regime when women had 
made no effort, at least no concerted effort 
to make herself the helpmate and equal of 
husband or brother? Certainly not. What 
she has gained in concession from the 
schools, and the excellent use she has made | 
of her opportunity, has won our admiration 
and increased our respect for her. Yet this | 
was merely the opening wedge for her | 
ultimate sociab and political equality. And | 
I believe, from the evidence we have before | 
us of the high degree of intelligence and 
good sense of woman, wherever put to the 
test, when permitted, she will exercise -her | 


right of the ballot with as good judgment as 
her husband or brother. 

The Rev. Mr. Williams concludes his 
argument by committing the bad blunder 
of a self-contradiction. He says: ‘‘Women 
who could be induced to vote would, with 
relatively few exceptions, vote like their 
husbands, and consequently not materially 
change results. Mrs. Coggswell, formerly a 
woman suffragist, says, ‘ Not two women in 
Wyoming would vote for a Republican, were 
her husband a Democrat, and vice versa.’ 
Indeed most of the women take their votes 
from their husbands, and without looking at 
them cast them into the ballot-box.” 

The first thing apparent here is the 
squarely inconsistent statements of the 
writer. He has but just spoken of the awful 
“spectacle of husband and wife going to the 
polls carrying antagonistic votes.” Then is 
it not more pleasing to have them go to the 
polls arm in arm carrying the same kind of 
ballot? Then again, if Mrs. Coggswell is 
reported correctly, I should say that it is 
more than likely, from her sweeping asser- 
tion, that she belongs to the class of women 
denounced by our friend as one who “ whis- 
pered in closets and shrieked on public 
platforms.” 

As to the assertion that ‘‘ women take their 
votes from their husbands,” this much may 
be said, while this may be true of Wyo- 
ming, it is the most unimportant portion of 
this great country, at least so far as its 
social characteristics are concerned. Then 
did the writer have any means of knowing 
the truth or falsity of this statement, except 
Mrs. Coggswell? Such a statement in ref- 
erence even to Wyoming is difficult of belief. 
The writer could hardly mean to make this 
assertion general in its character, since many 
of the States vote under a system which 
does not permit of its ballots being carried 
around in the pockets of even those hus- 
bands who belong to the “ring.” There is 
absolute secrecy in the booths at the polling 
places under the Australian system of bal- 
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loting and no ballots are allowed outside the 
polling place. Here then such an argu- 
ment would fail. Fall by its own weight. 
Indeed such argument borders on the ri- 
diculous. Why is it that the ministerial 
calling should tend to the production of 
bigots? What else but bigotry is shown in 
the repeated refusal to place women on an 
equality in the church council, where the 
progress of thought plainly suggests a place 
for her. 

But a short time since the State of Mich- 
igan was shocked its whole breadth and ex- 
tent, by the most disgracefully outrageous 
conduct of the citizens of one of its small 
villages, aided by citizens of other parts of 
the county. The affair was the lynching 
of aman who had committed a desperate 
crime. The circumstances of the lynching 
were of the most fiendish and appalling de- 
scription, in which young boys figured, and 
even some women applauded. Decent 
citizens all over the county and of the 
neighboring towns, stood appalled with the 
sense of disgrace which had-fallen on them, 
when along comes a minister of the Gospel 
of Christ, and in a characteristic style justi- 
fies the whole thing. Such a fellow is cer- 
tainly a disgrace to the cloth he wears. 

The women of this country, led on 
partly by the grand efférts made by English 
women, and encouraged by a growing sen- 
timent in their behalf among the men of the 
class that help to shape public sentiment 
and policy, have accomplished much that 
is an honor to them and a credit to this 
country. It is to be assumed that the large 
body of the women of this country, as of 
any other, are engaged in domestic duties, 
which are more congenial, and fill full the 
hours at their disposal. This is ‘the hand 
that rocks the cradle.” This the body of 
women to whom we must look for endorse- 
ment of any policy affecting woman, if it 
is to be authoritative. These women form 


the bulwark of social purity. Names would 
not be advisable. 


But there are many good 








women of this class) a type of whom is 
found in Mrs. Spurgeon, the wife of the 
noted English divine, who are lending their 
aid and endorsement to the work of their 
more active sisters. 

Many of them may say, “ We do not care 


to exercise the right of franchise.” No 
matter if you don’t exercise the right. 
You shall have the disability removed, 
which is an everlasting reproach to a domi- 
nant sex, and be placed on an equal footing 
with husband and brother, whether you 
choose to exercise this right or not. 

I have too much faith in the intelligence 
and good sense of women to believe that 
they will be entirely subservient to dictation in 
this matter of casting a ballot. Natural sense 
of purity, coupled with a fair. amount of 
shrewdness, are elements inconsistent with 
such servitude or indifference. Besides, 
whenever an opportunity is given to test 
this thing the proof furnishes a contrary 
belief. 

The women of Kansas have enjoyed mu- 
nicipal suffrage since 1887. In Kansas City 
3482 registered. In Leavenworth 3245. In 
Topeka 4000 and Wichita 2464, and in pro- 
portionate numbers in the smaller cities and 
towns. The women hold the balance of 
power in many of the cities and towns of 
the State. Every grade of society of wo- 
men is interested, old and young. They 
did not run any “women’s” ticket. Through 
social relations and organization they did 
just what might be expected of them, lent 
their aid to the support of the moral ele- 
ment and helped to elect the best men. 

At the election which soon followed on the 
heels of registration, most of these women 
voted. The best women voted. Newspaper 
accounts claimed that no elements of disorder 
entered into this election. ‘ To-day no man 
in Kansas doubts that women want to vote, 
and will do so if they have a chance. The 
general result at these municipal elections 
in Kansas was a complete refutation of 
much that had been claimed by oppo- 
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nents of the equality of woman ideas. She 
voted intelligently for the best results. 

In some other States women are given 
the elective franchise so far as municipal 
affairs are concerned. The, latest State to 


concede this much, Michigan, spoiled the | 
effect of its concession, like a schoolboy | 


who, with a grimace, concedes his unjust 


attitude, by adding an educational test. If | 


the women of Michigan refuse to accept this 
legislative concession, it will not be remark- 
able. 

For many years the right to vote at 
school elections and to be eligible to such 
offices has been conceded to women. Will 
it be claimed for a moment that our school 
system has been harmed because of this? 
On the contrary many good results may be 
shown where women have had a voice in 
the official management of schools. 

The people of Detroit, Michigan, are 
proud of the women members of its Board 
of Education. The intelligent effort of 
these women is acknowledged to be a great 
help in the administration of school affairs 
in that city. And the statement is made 


upon such good authority as the “ Cincinnati | 
Times Star,” that wherever women have | 


been allowed the control of schools, as they 
have been in many towns of Pennsylvania, 
the results have been highly satisfactory 


‘ both to parents and pupils. | 
To be sure some fault was found with the 


work, or rather that nothing was done to 
bring about a revolution in the system of 
public education of the city of New York, by 
the few women appointed on the school 
boards by Mayor Hewitt. 





The cause, they were in a hopeless mi- 
nority, and bitterly opposed by the majority. 


| Was it at all surprising that they could ac- 


complish nothing? Had these women been 
given full control many of the abuses which 
afflicted the public school system of New 
York would certainly have enjoyed a short 
life under their administration. But they do 
not seek full control. Woman in her high- 
est and broadest development should occupy 


_the place of helpmate and counsel to her 
_ husband, upon equal footing. Anything 


more isundesired. Anything less is unjust. 

Her most noble work, of course, is seen in 
the happy home. A daily sustenance of 
the husbahd in his labors, the encourage- 
ment of high endeavor, to maintain the best 


standard of honor and duty, to stimulate, 
| encourage and uplift, which from the be- 


ginning of civilization has been the high- 
est, noblest work of women. And may she 
not better fill this place in our lives when 
unfettered by degrading distinctions? She 
may not choose to try her unpinioned 
wings, being by nature easily contented, but 
give to her this liberty so that she may 
know her complete social and political 
equality. ° 

If, with the gradual removal of prejudice 
and change of sentiment, the enlarged liber- 
ty of action conceded to woman has proved 
her worthy of the trust imposed in her in- 
telligence and goodness, then it is but just 
to go a step further and receive her into full 
fellowship. Beyond any doubt women as a 
body have been improved by their enlarged 
sphere of existence, and they have helped to 
improve the great body of society. 
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A DRAMATIC DENOUEMENT®.’ 


LEXANDER HAMILTON and Aaron 
Burr were occasionally associated in 
the trial of a cause. On such occasions 
they were almost irresistible. It is related 
that, on one occasion, they were retained to 
defend a man indicted for murder, and who 
was generally believed to be guilty, though 
the circumstances under which the crime 
was committed rendered it a deeply inter- 
esting case of circumstantial evidence. 
During the progress of the trial, as the cir- 
cumstances were developed, suspicion began 
to attach to the principal witness against the 
prisoner. Burr and Hamilton brought all 
their skill in cross-examination to bear on 
the witness, in the hope of dragging out of 
him his dreadful secret. But with singular 
sagacity and coolness he eluded their efforts, 
though they succeeded in darkening the 
shadows of suspicion that fell upon him, 
and strengthening their convictions of their 
client’s innocence. 

Before the cross-examination of the wit- 
ness was concluded, the court adjourned for 
tea. 

“T believe our client is not guilty, and I 
have no doubt that Brigham, that cunning 
witness, is really the guilty man, but he is 
so shrewd, cool, and deep, that I am fearful 
his testimony will hang poor Blair, our client, 
in spite of all we can do,” said Hamilton 
to Burr, while on their way from the court- 
room to their hotel. 

“T agree with you; Blair is not guilty, 
and that Brigham is, and I believe we can 
catch him. I have a plan that will detect 
hin®, if I am not wonderfully mistaken,” said 
Burr. He then proceeded to explain to his 
associate the nature of his plan. 

‘“You may succeed,” said Hamilton, after 
listening to the plan. “It’s worth trying at 
any rate, though you have a man of iron to 
deal with.” 

After tea, Burr ordered the sheriff to pro- 
vide an extra number of lights for the even- 
ing session, and to arrange them so that 





their rays would converge against the pillar 
in the court-room near the place occupied 
by the witness. 

The evening session opened, and Burr re- 
sumed the cross-examination of the witness. 
It was a test of the profound skill and sub- 
tlety of the lawyer, the self-possession, cour- 
age and tact of the witness, standing on the 
very brink of a horrid gulf, calmly and in- 
trepidly resisting the efforts of the terrible 
man before him to push him over. At last, 
after dexterously leading the witness to an 
appropriate point, Burr suddenly seized a 
lamp in each hand, and holding them in 
such a manner that their light fell instan- 
taneously upon the face of the witness, he 
exclaimed in a startling tone, like the voice 
of the avenger of blood: ‘“ Gentlemen of the 
jury, behold the murderer!” 

With a wild convulsive start, a face of 
ashy pallor, eyes starting from their sockets, 
lips apart, his whole attitude evincing terror, 
the man sprang from his chair. For a mo- 
ment he stood motionless, struggling to re- 
gain his self-possession. But it was only a 
momentary struggle; the terrible words of 
the advocate “shivered along his arteries,” 
shaking every nerve with paralyzing fear. 
Conscious that the eyes of all in the court- 
room were fixed upon him, reading the 
hidden deeds of his life, he left the witness 
stand, and walked shrinkingly to the door 
of the court-room. But he was prevented 
by the sheriff from making his escape. 

This scene, so thrilling and startling, may, 
perhaps, be imagined, though it cannot be 
described. It struck the spectators with 
silent awe, changing the whole aspect of 
the trial. 

The false witness was arrested, two indict- 
ments found against him: one for murder, 
another for perjury. He was acquitted on 
his trial for murder, but subsequently con- 
victed of perjury, and sentenced to a long 
imprisonment. 


1 From Lawyer and Client, by L. B. Proctor. 
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A SKETCH OF THE SUPREME COURT OF OHIO. 
III. 


By Epcar B. KINKEAD, OF THE COLUMBUS BAR. 


CHARLES R. SHERMAN, father of Senator | 


Sherman, was born May 26, 1778, in Nor- 
walk, Conn. He was the son of Taylor and 
Elizabeth Sherman. Judge Sherman the 
elder was a man of ability and learning, and 
the subject of this sketch received the best 
education that the times afforded. He read 


law in the office of his father and Judge | 


Chapman. Admitted to the bar in 1810; 
was married the same year to Mary Hoyt 
of his native town. In 1811 he came to 
Lancaster, Ohio, bringing his wife with him. 
Ohio was at the time a frontier state, and 
much of its territory remained a wilderness. 
It was a long and weary journey from that 
New England home to this then wild west, 
and a great portion of the journey was trav- 
eled on horseback, carrying their infant 
child in their arms. He soon established 
himself in practice in this adopted home, 
and his rise was very rapid indeed. With 
a well-cultivated mind and one stored with 
the very best information, it was no wonder 
that his reputation was soon established. 
His was a mind which, could not be kept 
within any prescribed limits, but was con- 
stantly going out into that wider field of 
knowledge which is so well calculated to 
broaden and improve the best qualities both 
of mind and heart. In 1823 he was elected 
by the Legislature to the bench of the Su- 
preme Court of Ohio; he was associated 
with Judge Pease, Burnett, and Judge Hitch- 
cock, all names of renown in the judicial 
history of Ohio. Under the Constitution of 
1802, the Supreme Court was compelled to 
hold an annual term in each county in the 
state, two of the judges officiating. Judge 
Sherman, it was said, made friends in every 
court-room in which he presided. He died 
at Lebanon, June 24, 1829, at the age of 


forty-one years. He had gone to Lebanon 
to hold court, and nothing seemed more 
certain than that there was a long and suc- 
cessful life ahead of him; in fact he had not 


| yet reached the middle plain of his career 





when disease overtook him, and in a few 
days he was numbered among the dead. 
Public sorrow was great, as all had come to 
love Judge Sherman for those noble traits 
of character which made him stand like a 
god among men. There is no doubt that 
had he lived, still higher honors still awaited 
him. 

ELIJAH HAYWARD was elected a member 
of the Supreme Court from Cincinnati. He 
was one of the lawyers of the old court- 
house at Cincinnati in 1825, and once a 
partner of David Wade. He was at one 
time a member of the Legislature of Ohio. 
He was said to be a good man and a good 
lawyer. 

JOHN M. GOODENOW was born in New 
Hampshire in 1782; was admitted to the 
bar at Canton, Ohio, in 1811, and practised 
at Steubenville; was elected to Congress in 
1829, and while filling that position was ap- 
pointed upon the supreme bench of Ohio, 
but soon resigned because of ill health. 
He removed to Cincinnati, where in 1833 
he became president judge of the Court of 
Common Pleas. He died July 20, 1838. 
It was said of Judge Goodenow that the 
paradox that victory is sometimes more 
fatal and ruinous than defeat was partic- 
ularly applicable to his life; that he could 
not bear prosperity; that the breath of 
popular applause and the sunshine of pros- 
perity seemed to paralyze him. Upon one 
occasion Judge Goodenow, while in practice, 
argued a habeas corpus case involving ques- 
tions of great importance, discussing them 
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with unusual warmth, denouncing with great 
bitterness those who entertained opinions 
different from his own. The case was 
argued before Judge Benjamin Tappan, who 
held against Goodenow, from which a bitter 
controversy between Tappan and Goode- 


now arose, resulting in an action for slander | 


brought by Goodenow against Tappan, re- 
ported in 1 Ohio, 61. The point of differ- 
ence in the case was as to whether the com- 
mon law in relation to the punishment of 
crimes was ever in force in the State, Goode- 
now maintaining that it was not, while Judge 
Tappan held that it was, and was in the 
wrong. Judge Tappan set out fully his 
views in his opinion in Tappan’s Reports, 
Ohio v. Lafferty, p. 113, claiming that the 
common law was in force, as there was no 
statute prescribing the forms of procedure, 
arguing at great length. Judge Goodenow 
was so incensed and wrought up over the 
matter that he wrote and published a book 
entitled, “‘ Historical Sketches of the Princi- 
ples and Maxims of American Jurisprudence, 
in Contrast with the Doctrines of the English 
Common-Law, on the Subject of Crimes and 
Punishments.” The object and purpose of 
the book was to show that we have no com- 
mon law crimes in Ohio. This was so held 
in Mitchell v. State, 42 O. S. 386. 

There has been a great desire on the part 
of members of the bar to see this volume 
written by Judge Goodenow, but it seems 
impossible to find a copy. 

The same quarrelsome disposition fol- 
lowed him when he became judge in his 
new home in Cincinnati, and differed with 
his associates as to the appointment of a 
clerk, which finally resulted in his resigna- 
tion from the bench. He frequently came 
in contact with Samuel Culbertson of Zanes- 
ville, who held the verdicts of juries in his 
hand. They were matched against each 
other on one occasion in a slander case. 
Goodenow had a plain case for the plaintiff. 
Culbertson made a pathetic appeal to the 
jury, and, concluded by turning to Goode- 





now, who was walking back and forth with 
his hands behind him, and exclaiming: 
“ But, gentlemen, you must prepare for a 
storm. I see the dark clouds rising, and 
there is Goodenow sucking wind!” Goode- 
now started as if stung by a serpent, made 
a loose, disconnected address, and secured a 
verdict for one dollar damages. 

Goodenow was a man of great energy, 
with a hasty and irascible temper. He 
would at times unbend and make himself 
sportive and playful, though it was unnat- 
ural. His temper lacked the coolness and 
self-command essential to a skillful use of 
those formidable but double-edged weapons 
—satire and irony. He submitted without 
a murmur to what is supposed by some to 
be the fate of a good lawyer—to work 
hard, live well, and die poor. 

HENRY BRUSH came to Ohio from New 
York in 1803, engaging in practice at Chil- 
licothe for twenty years. It was said that 
he did not rank high in ability. He was 
prosecuting attorney in 1808 and 1809; a 
member of the Legislature in 1810, of the 
Ohio Senate in 1814, and of Congress from 
1819 to 1821, and afterwards a member of 
the Supreme Court. 

In 1838 he abandoned the practice of the 
law, and took up farming. He died in 
Madison County in 1860 at the age of 
eighty years. 

REUBEN WOOD was born in Vermont in 
1792. Served in the war of 1812. Emi- 
grated to Ohio in 1818, settling in Cleve- 
land. When he landed at the mouth of the 
Cuyahoga River, he found only a hamlet of 
huts. Mr. Wood was compelled to apply 
to the Supreme Court then in session at 
Ravenna, for authority to practice law, and 
on account of his poverty took the journey 
from Cleveland to Ravenna on foot. Though 
his possessions, when he first settled, con- 
sisted of his wife, daughter, and a silver 
quarter of a dollar, he soon stepped into a 
lucrative practice. 

In 1825 he was elected state senator, and 
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was thereafter appointed presiding judge of 
the Common Pleas Court, and judge of the 
Supreme Court. 
do with shaping the judiciary of the state. | 
In 1850 he was elected by the Democratic 
party Governor of Ohio, taking his seat in 
1851. It is said that during his administra- 
tion the State was very prosperous, and that 
the gubernatorial office had 
more worthily filled. 
The new Constitution 


He had considerable to | 


| 


gress, serving three successive terms. In 
1830 he was elected a judge of the Supreme 
Court, but resigned in 1835. In 1853 he 
had charge of the editorial department of 
‘The Cincinnati Gazette.” He was more 
suited to the practice of the law than any 


other calling, and as a forensic debater had 


never been | 


few equals. Judge Wright was the author 
of Wright’s Reports, the first reports of the 
decisions of the Su- 
preme Court ever 





of 1851 went into 
effect, March, 1851, 
thus vacating the 
office of Governor. 
He was renominated 
and elected, taking 
his seat as Governor 
the second time in 
January, 1852. He 
was a candidate for 
the Presidency at the 
great Democratic 
Convention at Balti- 
in 1852, but 
by 
He 


more 
was 
Franklin Pierce. 
resigned the chief 
executive office in 
1853 to accept the 
consulate at Valpa- 
raiso, South America, 


defeated 





published. After 
leaving the bench, 
about 1834, he went 
to Cincinnati, where 
he formed a partner- 
ship with Timothy 
Walker, a lawyer of 
much repute, the firm 
being Wright & Wal- 
ker. We must give 
a story told by Judge 
Carter in his anec- 
dotes of the bar. 
Judge Wright was in 
conversation one day 
with a Yankee gentle- 
man, recently from 
the hub of the uni- 
verse : — 

Boston. — “So I 
see, Judge Wright, 








but returned within 
a year to Ohio, and 
for a short time 
resumed the practice of the law. 
October 1, 1864. 

He was a great character. 
form and commanding mien won for him 
the title of the ‘“‘ Old Cuyahoga Chief.” 


GEORGE K. NASH. 
He died | 
His tall, erect | 


| Fudge.—‘*The best in the world; 


you have a Massa- 
chusetts gentleman 
for your partner.” 
Fudge.— ‘Yes. He is a Boston Walker, 
| and a good talker.” 

Boston.—‘‘ So ve heard: quite a scholar, 
| too?” 
a 


JOHN C. WRIGHT was a native of Con- | walking encyclopedia —a complete Walker 
necticut, born August 17, 1784, and died in | 


1861 at Washington, D.C. He came to 


| 


in that respect.” 


Boston. —‘* Ah! I am told he is rich, 


Ohio soon after it became a state, settling | very wealthy?” 


in Steubenville, and was admitted to the bar 
in 1810. He filled several county offices, 
and in 1822 was elected a member of Con- 


Fudge.— ‘Yes. He has walked himself 
into something in that way.” 
Boston. —“ Just like all intelligent and 





228 





learned Bostonians who immigrate to the 
West. They all get rich. I suppose Mr. 
Walker made his wealth by the practice of 
the law?’ 

Fudge. —‘ No, not bya great deal. Law- 
yers don’t make money by the practice of 
the law. My friend, Mr. Walker, made his 
money by investing in matter o’ money with 
a lady.” 

Boston. — “ Aha! 


The Green Bag. 


| 
| 
| 





himself, when he said: ‘I beg pardon, Judge 
Wright, I beg pardon; an apology is cer- 
tainly due somewhere, but for the life of me, 
I cannot tell whether it is to you, or to the 
monkey.” 

JosHUA COLLETT. This distinguished 
lawyer and judge was born in Berkeley 
County, Va. (now West Virginia), Novem- 
ber 20, 1781. Having obtained a good 
English education, he 
studied law at Mar- 





Yes, yes. Aha!” 
Exit Boston. 

Judge Wright was 
very intimate with 
Grandpa _ Harrison, 
being, with Judge 
Burnett, called the 
conscience keeper of 
the General. Judge 
Wright would some- 
times say that it was 
better to be a keeper 
of the good con- 
science of the Gene- 
ral than the hunter- 
up of the conscience 
of Martin Van Buren. 

Judge Wright was 
a very small man, not 
very attractive, had 
a very large head, 
prominent face, and 





tinsburgh, in his na- 
tive county. About 
the time he reached 
the age of twenty-one 
he emigrated to the 
Northwest Territory, 
and stopped tempo- 
rarily at Cincinnati, 
where he remained 
about a year. While 
he was at Cincinnati, 
the first Constitution 
of Ohio was adopted, 
and Warren was cre- 
ated a county, with 
a temporary seat of 
justice at Lebanon. 
In June, 1803, before 
the first court had 
been held in Warren 
County, estab- 





he 





not handsome feat- 
A story is re- 
lated by the quaint 
Judge Carter about Judge Wright, while in 
Congress, where he had the reputation of 
being a very able but ill-looking Congress- 
man. On one occasion, one Davy Crockett, 
a fellow-representative, was visiting a mena- 
gerie of animals; coming to a cage of mon- 
keys, there was one large, grinning, full-faced 
monkey, and as Crockett looked at him, he 
observed to his companion, ‘ Why, that 
monkey looks just like our friend, Judge 
Wright from Ohio.” Upon turning around, 
Davy Crockett found Congressman Wright 


ures. 


MOSES M. 





lished himself at 
Lebanon for the 
practice of law, and 
was the first resident lawyer in the place. 
Here it may be said he commenced the 
practice of his profession, in which he after- 
ward became distinguished, both at the bar 
and on the bench. Modest, diffident, unas- 
suming and unpretending to a degree sel- 
dom met with, he had great difficulties to 
overcome. He traveled the whole of the 
first judicial circuit, comprising the counties 
of Hamilton, Butler, Warren, Clermont, 
Montgomery, Miami, Greene and Cham- 
paign, and was thus brought into competi- 


GRANGER. 
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tion with the older and distinguished lawyers | 
of Cincinnati and the Bar of the whole Miami | 
| the crowning glory of his life was his spot- 


Circuit. | Notwithstanding the embarrass- 


ments resulting from his modesty and dif- | 


fidence, and the learning and eloquence of 
his competitors, his knowledge of the law 
and his sound judgment made him a suc- 
In 1807 he was ap- 
pointed prosecuting attorney for the county 
of Warren, a position 
he held for ten years, 


cessful practitioner. 


He was a benevolent and kind-hearted 
man, and, though an able lawyer and judge, 


less purity, his scrupulous honesty and his 
unsullied integrity. He died on his farm, 
near Lebanon, May 23, 1855. 

EBENEZER LANE was a native of Massa- 
chusetts. In 1830 he was appointed judge 
of the Supreme Court, and_ re-appointed by 

Governor Bartley in 
December, 1837. He 





when he was succeed- 
ed by his pupil, Tho- 
mas Corwin. The dil- 
igence, integrity and 
ability with which he 
discharged the duties 
of this office made 
him known 
and universally re- 
spected. In 1817 he 
was elected by the 
Legislature President 
Judge of the Court 
of Common Pleas for 
the term of seven 
years, and at the 
close of his term was 
re-elected. He con- 
tinued on the Com- 
mon Pleas bench un- 
til 1829, when he was 


widely 





= Pee oe oe oe 
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resigned Chief 
Justice in February, 
1845. He had held 
other official 
tions previously, — 
prosecuting attorney 
of Huron County, 
judge of Common 
Pleas Court of the 
second circuit. For 
ten years after leav- 
ing the Supreme 
bench he was closely 
allied with railroad 
interests as counsel. 
In 1859 he went 
abroad, as he himself 
expressed it, ‘‘ to see 
new forms of life, 
manners, natural ob- 
jects, and works of 


as 


posi- 








elected by the Leg- 
islature a Judge of 
the Supreme Court 
of Ohio. His duties as Supreme Judge were 
onerous; he was compelled to attend courts 
in distant parts of the State, and to ride on 
horseback from county to county. At the 
end of his term, in 1836, he retired to his 
farm near Lebanon, where he resided until 
his death. After his retirement from the 
bench he permitted his name to be placed 
on the Whig electoral ticket, in 1836, and 
again in 1849, and having been elected both 
times, he twice cast an electoral vote for his 
friend, General Harrison. 


JOHN H. DOYLE. 





antiquity.” He visit- 
ed many foreign 
countries, returning 
in 1860. Judge Lane was a great reader 
and scholar, as his opinions appearing in 
the reports will bear witness, being noted 
for their clearness and brevity. He pos- 
sessed one of the finest private libraries in 
the State. He died June 12, 1866, at San- 
dusky, Ohio. 

FREDERICK GRIMKE was born September 
I, 1791, in South Carolina. Graduated at 
Yale College, in 1810. He came to Ohio 
very young, settling in Chillicothe in 1820, 
and commenced the practice of law. For 
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several years he was President Judge of the 
Court of Common Pleas. In 1836 he was 
elected judge of the Supreme Court, serving 
seven years. He was a man of considerable 
ability, possessing especial literary attain- 
ments. Hewas the author of a work entitled : 
“Considerations upon the Nature and Ten- 
dency of Free Institutions,” published in 
1848, and of “An Essay on Ancient and 
Modern Literature.” He died at Chillicothe, 
Ohio, March 8, 1863. 

Judge Grimke was a very reserved man, 
lived and died a bachelor, being known as a 
“woman hater.” 

MATTHEW BIRCHARD was born at Becket, 
Massachusetts, in 1803, and expired at War- 
ren, Ohio, in 1876, at the age of seventy- 
three. 





He was the son of Nathan and Mary | 


Birchard, and his ancestors and those of ex- 
President Hayes were the same. He came 
to Ohio, at about the age of eight, with his 
parents, and settled near Warren, Ohio, 


where he continued to reside unti! his death. | 


His education was obtained in the com- 
mon schools of his adopted home. 
Judge Birchard read law with Colonel 


Roswell Stone, and was admitted to the bar | 
in August, 1827, and opened an office at | 


Warren, Ohio, and soon became a leading 
member of the Bar in that part of Ohio. In 


1833 he was elected common pleas judge | 
of the old third circuit, which office he held | 


until appointed by President Jackson, Com- 
missioner of the Land Office, and afterwards 
Solicitor of the Treasury at Washington, 
which place he held “ until the days of log 
cabins and hard cider made the place alto- 


gether too uncomfortable for so pronounced | 


and active a Democrat.” On his return to 
Warren he formed a partnership with Gover- 


nor David Tod and Judge B. F. Hoffman | 
under the firm name of Birchard, Tod & | 


Hoffman, which partnership lasted until 
1842, when Judge Birchard was elected to 
the Supreme Bench of Ohio. He served as 


a member of the Supreme Court until 1849, | 


the last two years of that time as Chief 
Justice. His opinions appear in the Ohio 
Reports from volumes twelve to seventeen 
inclusive. The opinions written by Judge 
Birchard are said to be among the clearest 
of any of those which appear in the Ohio 
Reports. 

He had the faculty of making correct ap- 
plications of proper principles to the case 
or cases before him, in which respect he was 
the equal of any and the superior of many. 
He was not what is known as a case lawyer, 
and in his decisions he seldom refers to cases, 
relying on general principles ; and reasoning 
from good sense and innate justice, he always 
presumed that to be equity which ought to 
be equity, and holding to that idea he nearly 
always reached a just and equitable conclu- 
sion. It was said of Birchard that although, 
in the main, of an even temper, still there 
was a large degree of stubbornness in his 
make-up. To illustrate this side of his char- 
acter a very good story is told of him: “ On 
one occasion he was in a boat above the 
dam in the Mahoning River near Warren; 
the river was high and he was unable to 
manage the boat, which was rapidly drift- 
ing over the dam upon the dangerous rocks 
below; friends on the bank shouted to him 
to jump out and swim ashore, but the more 
they shouted for him to jump the more he 
wouldn’t; when his partner, Mr. Tod, re- 
membering his peculiarities, yelled out, 
‘Stick to the boat, Birchard, stick to the 
boat; don’t jump out!’ Whereupon out 
he jumped, swam ashore and was saved.” 

But when on the bench Judge Birchard 
was kind and considerate of the feelings of 
those around him; but relentless to wrong- 
doers who persisted in their evil ways. Of 
him we may truly say: — 

‘«¢ Feared, but alone as freemen fear ; 
Loved, but as freemen love alone; 
He waved the sceptre o’er his kind, 
By Nature’s first great title — mind.” 

NATHANIEL C. READ was elected judge 
of the Supreme Court from Hamilton County 
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in 1849, and stands out as one of the shin- 
ing lights. He was a lawyer who was ex- 
tensively known for his ability. He served 
as prosecuting attorney, presiding judge of 
the Court of Common Pleas, prior to taking 
a seat upon the Supreme Bench, and in all 
which capacities he was, perhaps, in his day 
and generation, unsurpassed. His living 
reputation is continued by his luminous 
opinions found in the 

early volumes of the 





moved from Martha’s Vineyard to Norwich, 
Connecticut, and there settled. He became 
a student at Yale College, graduating in 
1817. He then entered the law office of 
Chief Justice Swift of Connecticut. After 
being admitted to the bar, he went to the 
then far west, Little Rock, Arkansas, and 
began practice in partnership with Samuel 
Dinsmore, who afterwards became Governor 

of New Hampshire. 

He remained only 





Ohio Reports, each 
one being a model 
for brevity and clear- 
ness, which make the 
ability of a judge of 
the court of last re- 
sort. Law may thus 
be simplified and 
made easy. He fre- 
quently dissented 
from the majority 
and more good sound 
law may be found in 
his dissenting opin- 
than in the 
majority opinion. 
Judge Read resigned 
his position as judge 
of the SupremeCourt, 
going back to Cincin- 
nati to practice. 


ions 





about three and one- 
half years in Little 
Rock, when he re- 
moved to Warren, 
Trumbull County, 
Ohio, where he re- 
mained sixteen years. 
From Warren he re- 
moved to Ravenna, 
in Portage County. 
While a resident of 
Ravenna, he 
elected a member of 
the lower house of 
the General Assem- 
bly. Summit County 
was formed while he 
was a member of the 
Legislature, and at 
the expiration of his 
term he removedto 


was 











EDWARD AVERY 
was a native of Con- 
necticut. He was 
elected to the Supreme Court bench from 
Wayne County, being one of the pioneer 
lawyers of the Wooster Bar. He was prose- 
cuting attorney of that county in 1819 to 


SELWYN 


1825, member of Ohio Senate from 1824 | 


to 1826. He died June 27, 1866. 

RUFUS PAIN SPAULDING first saw the light 
of day on the third day of May, 1798, at West 
Tisbury, Mass. His father, Dr. Rufus Spaul- 
ding, was eminent in his profession. When 
young Rufus was but fourteen years of age 
his father took him with the family and re- 


N. OWEN, 





that county, settling 
at Akron. In 1841 
he was elected to the 
General Assembly from Summit County, 
and was elected Speaker of the House. In 
1848-9 he was elected, by the General As- 
sembly, a judge of the Supreme Court of the 
State, to serve for seven years. The new 
Constitution went into effect at the end of the 
third year of his term, and the office of judge 
became an elective one. He refused to be- 
come a candidate before the people for the 
place and his services were thus lost to the 
State and people. On leaving the bench 
he went to Cleveland, Ohio, and engaged in 
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the practice of his profession. But he kept 
up with the political movements of the day. 
Having been born during the administra- 
tion of the elder Adams, he had reached 
the age of early manhood when the Jeffer- 
sonian school of politics was almost univer- 
sal, and being an adherent of that school, 
he soon found himself a member of the 
Democratic party. He remained with that 
party until 1850, when he joined the Free 
Soil party, which was pledged to resist the 
extension of slavery. On the organization 
of the Republican party, he became an ac- 
tive member of it. In 1862 the Republi- 
cans elected him to represent the eighteenth 
Ohio district in Congress. He at once be- 
came one of the leaders in that body. He 
was elected to Congress three successive 
times; with the close of the fortieth Con- 
gress his legislative career ended, declining a 
further nomination, declaring it his intention 
to retire from public life. 

Judge Spaulding was not an ordinary 
man, but was of such marked personality 
that it would have given him prominence 
anywhere. Long in public life, it has well 
been said that ‘ The history of the Ohio 
bar, of the judiciary, legislature, and politics, 
of this State, could not be faithfully written 
without assigning to his name a conspicuous 
place.” ‘As a lawyer he was master of the 
general principles to so great a degree, that 
he was able to successfully grapple with the 
most varied questions.” 

A sincere man, no act of his life was per- 
formed but from a sense of duty, and the 
right once understood, no power could 
move him therefrom. 


JUDGES UNDER THE CONSTITUTION 
OF 1851. 

THERE have been thirty-nine judges of 
the Supreme Court under the present Con- 
stitution, two of whom were also judges 
under the old Constitution. Sketches of 
their lives will here follow. The good qual- 
ities of many jurists are seldom extolled 





until they have been called to plead their 
own case before the High Court of Chancery 
presided over by the Judge on high. In 
singing the praise of the living the innuendo 
should be adopted, not to show the slander- 
ous quality of the words, but to extirpate 
the fulsomeness of seeming flattery. The 
polished editor who rocks the “Easy 
Chair” of THE GREEN BAG voices the pro- 
per sentiment when he pokes fun at the 
propensity of lawyers for spreading the 
color thick when writing legal biography. 
It is to be hoped that the living judges and 
ex-judges of the Buckeye State have not 
been patted on the back, in this article, to 
such an extent that any of them will become 
“humped up,” and that the “ laudatory ad- 
jectives”” are not too profuse. But the good 
humored editor of the aforesaid ‘ Easy 
Chair” should remember that the maxim, 
that ‘‘He who does not blow his own horn, 
for him no horn shall be blown,” has especial 
application to this class of literature. In 
undertaking to “write up” the Supreme 
Court of your dearly beloved State, it is 
your solemn duty to blow its legal horn as 
loud as the lungs of the pen may permit. If 
you don’t, who will? So it is with legal 
biography generally. 

THOMAS WELLES BARTLEY, the son of 
Mordecai and Elizabeth (Welles) Bartley, 
was born February 11th, 1812, in Jefferson 
County, Ohio. He received a liberal educa- 
tion, graduating from Jefferson College, 
Pennsylvania, with the degree of Bachelor of 
Arts. He read law in Washington City, and 
was admitted to the Bar at Mansfield, Ohio, 
in 1834. He soon became a leading mem- 
ber of the Bar. Was elected Attorney- 
General of the State, performing the duties 
of that position for four years; was United 
States District Attorney four years; served 
six years as a member of the General As- 
sembly of Ohio, and in 1844, on the resigna- 
tion of Governor Shannon, he became 
Governor and performed the duties of that 
office until his father, Governor Mordecai 
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: ; : 
Bartley, became the chief executive, in De- 


cember, 1844. 

In 1851, he was elected a judge of the 
Supreme Court of Ohio, serving two terms. 
On retiring from the Bench he went to 
Cincinnati, Ohio, and began the practice of 
law, but soon removed to Washington city. 

Joun A. CORWIN was elected judge of 
the Supreme Court from Champaign County 
in 1853, but was not 
on the bench long 
untilhe resigned. He 
was a very eccentric 
man, and not pos- 
sessed of good habits. 
When he died in 1863 
the papers contained 
about a four-line no- 
tice of his death. 

ALLEN G. THUR- 
MAN was born in 
Finchburg, Virginia, 
November 13, 1813. 
His father was the 
Reverend P. Thur- 
man; his mother was 
the daughter of Col- 
onel Nathaniel Allen 
of North Carolina, 
the adopted son and 
nephew of Joseph 
Hews, who was one 
of the signers of the 
Declaration of Inde- 
pendence. Hecame, 
with his parents, to Chillicothe, Ohio, in 
1819, residing there until 1853, at which 
period he removed to Columbus, where he 
still resides. His education was obtained 
from private instruction given by his mother 
and in attendance at the Chillicothe Acad- 
emy. He read law under his uncle, the 
late Governor Allen, who was at that time 
United States Senator of Ohio, and with 
Noah H. Swayne, who afterward became a 
justice of the Supreme Court of the United 
States. 








JACOB BRINKERHOFF, 





He was admitted to the bar in 1835, and 
begar the practice at once, and continued so 
to do until 1851, when he was elected a judge 
of the Supreme Court of Ohio. He was 
married to Mary Dun, daughter of Walter 
Dun of Kentucky, in November, 1844. In 
that same year he was nominated and elected 
to Congress from his district. He declined 
are-nomination and re-election, as he wished 
to give his attention 
to his law business. 
Being elected to a 
place on the Supreme 
Court bench in 1851, 
he drew the term of 
four years, the last 
two of which he was 
Chief Justice. He 
refused a re-nomina- 
tion to a place on 
the bench, and again 
turned his attention 
to the practice of his 
profession. He was 
retained in leading 
cases all over the 
State and his time 
was fully taken up 
with cases in the 
higher State courts 
and in the Federal 
courts. His opinions 
are contained in the 
first five volumes of 
the “Ohio State Re- 
ports,” and are notable for clearness and 
the forcible manner in which the law is set 
out. His opinions have always been con- 
sidered, by members of the Bar, as among 
the best. He has always been an ardent 
Democrat, and his voice has done more for 
the Democrats of Ohio than that of any other 
one man. In its darkest days, when hope 
had apparently fled, Judge Thurman was 
always found standing firmly by that party, 
the principles of which he so much loved. 
When the young men were anxious to 
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abandon the party, Judge Thurman said 
no! stand by the ship, she will yet ride the 
storms. And even yet, in his eighty-first 
year, we hear that voice speaking the words 
of hope to the followers of Jackson and of 
Jefferson, saying: ‘‘ We will again beat the 
Republicans, I know not whether it will be 
soon or late, yet beat them we will, because 
the principles of the Democratic party are 
correct.” 

In 1866, he was elected to a seat in the 
United States Senate, and was re-elected at 
the end of that term to serve for another six 
years. He distinguished himself during his 
service in that body, becoming noted all 
over the entire country for his fearless inde- 
pendence and as a champion of the people’s 
rights. It is supposed that in the operation 
of what is known as the “ Thurman Bill,” 
relating to Pacific railroads, he saved to the 
people not less than one hundred millions of 
dollars. Many times Judge Thurman’s name 
has been mentioned as a candidate for the 
highest office within the gift of the people, but 
through some cause he never received that 
well deserved honor; but that did not lessen 
his greatness. President Garfield appointed 
Judge Thurman, together with ex-Senator 
Howe of Wisconsin, and ex-Secretary of 
State Evarts of New York, to represent this 
country in the International Congress which 
met in Paris in the spring of 1881. This 
gave him the long-wished-for opportunity 
to visit Europe in a representative capacity. 
While performing this mission he visited 
many foreign countries. He subsequently 
acted on an advisory committee to settle the 
differential rate between the great railroads 
of the country. In 1888 he was nominated 
for the office of Vice-President of the United 
States, but was defeated at the polls. No 
man in this country enjoys to so high a 
degree the confidence of the whole people 
as does Judge Thurman In all his long 
public career no breath of shame has ever 
touched his garments. Honest and thor- 
oughly conscientious in all his dealing with 





his fellowmen, his name is but another name 
for truth and public virtue. No State in this 
broad land can boast of one more noble in 
all that goes to make up true nobility than 
can Ohio, when she points to her honored 
citizen, Allen G. Thurman; and none was 
more brilliant than his judicial service. 
Never was a greater honor conferred upon 
a citizen than the banquet given in honor of 
his seventy-seventh birthday, at which one 
thousand plates were spread, which was the 
largest banquet ever given a private citizen 
in the world. At this gathering were dis- 
tinguished citizens from all over the country. 

Judge Thurman is now quietly passing 
his declining years in Columbus. 

RuFus P. RANNEY for many years was 
regarded by the Bar of Ohio as their ideal 
lawyer and judge. His life is a model for 
study and emulation. He was born in Mas- 
sachusetts, October 30, 1813. His father 
came to Ohio when Judge Ranney was but 
eleven years old, locating in Portage County, 
their home then being the log hut of the 
early settler, and their neighbors consisting 
chiefly of sturdy forest trees, wolves and 
bears. Inspired with a desire for education, 
Rufus, after having chopped enough wood 
for a neighboring merchant to purchase a 
Virgil and a razor, started for an educa- 
tion. He was a student at Western Reserve 
College. Leaving college in 1834, he com- 
menced the study of law with Joshua R. Gid- 
dings and Benjamin F. Wade, and after two 
and a half years was admitted to the bar in 
1836, commencing practice at Warren, Ohio. 
He soon formed a partnership with Wade as 
Wade & Ranney, which continued ten years. 
He was a member of the Constitutional Con- 
vention of 1851, and in March, 1851, was 
elected by the Legislature judge of the 
Supreme Court, to succeed Judge Avery, re- 
signed. In October, 1851, after the adop- 
tion of the new Constitution, Judge Ranney 
was chosen by the people as one of the 
judges of the new Supreme Court. He served 
in this capacity until 1856, when he resigned 
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and removed to Cleveland to resume the 
practice as a member of the firm of Ran- 
ney, Backus & Noble. He became the 
United States District Attorney, but resigned 
within a few months. Was a candidate for 
Governor in 1859, but was defeated. In 1862 
he was again selected Judge of the Supreme 
Court, but again resigned after two years’ 
service. 

His service in the 
Constitutional Con- 





place in the Capitol.” He thought it best 
that the court see the people, hear the ar- 
guments, and not be confined to dry printed 
records and briefs. And distinguished law- 
yers at present consider it a serious ques- 
tion whether the best results are reached by 
a court shut up in a room, confined to 
printed arguments, absorbed in the science 
of the law. A review of the many important 

opinions written by 

Judge Ranney would 





vention of 1851 asa 
member of the com- 
mittee on the judicial 
department was one 
of the most important 
of his life’s labors. 
Space will hardly 
permit detailing the 
numerous important 
questions in which he 
took an active inter- 
est. He _ favored 
biennial legislative 
sessions, opposed 
giving the Governor 
a qualified veto pow- 
er; was the author 
of the clause in the 
Bill of Rights pro- 
viding that when pri- 
vate property is con- 





be interesting, but 
space will not permit. 
One of the greatest 
services rendered by 
him, was in placing 
construction upon 
important provisions 
of the Constitution, 
which he had done 
so much to form. 
WILLIAM B. CALD- 
WELL, the first Chief 
Justice under the 
present Constitution, 
was born in Butler 
County, Ohio, on the 
twenty-third day of 
June, 1808. His pa- 
rents emigrated from 
South Carolina in 
1805, and settled up- 








demned the compen- 
sation therefor shall 
be assessed by a jury. 


He was the first one to propose the pro- | 
vision to secure the rights of creditors of | 
corporations by individual liability of stock- | 


holders. 

Judge Ranney strenuously opposed the 
idea of removing the court of last resort so 
far from the people. Ranney was very much 
in favor of the “ stirrup judges,” considering 


the circuit system indispensable. He thought | 


“mere paper courts would become little 


better than mere paper themselves, and | 


might as well be filed away in some secure 


W. W. BOYNTON, 


on a farm in Old But- 
ler County, on which 
farm the subject of 
this sketch labored until reaching his twenty- 
first birthday. He entered Miami Univer- 
sity in 1830, and graduated from that in- 
stitution in 1835. He read law under Hon. 
John Woods of Hamilton, being admitted 


_ to practice by the Supreme Court in 1837. 


He began the practice of his profession 
in Xenia, Ohio, in 1837. In 1838 he re- 
moved to Cincinnati, Ohio, where he formed 
a partnership with General Samuel F. Cary. 
He was elected Prosecuting Attorney of 
Hamilton County in 1841, and in 1842 
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as President Judge of the Common Pleas 
Court of that county, which position he 
held until the year 1849, at which time 
he was elected by the Legislature a judge of 
Supreme Court, and was re-elected by the 
people under the new Constitution. In 1854, 
he resigned from the Supreme Court Bench 
and returned to his practice in Cincinnati. 
The strongest points about the make-up of 
Judge Caldwell were his good nature and 
his unerring judgment of human nature; he 
seemed to read men as most men do books, 
with perfect ease. All his life long he was 
a close student. He was straightforward and 
manly in all his dealing and intercourse with 
others. The opinions written by Judge Cald- 
well are found in the eighteenth, nineteenth 
and twentieth Ohio Reports, and in the three 
first Ohio State Reports. He was much 
lamented, after death, by those who had had 
the good fortune to know him in life. 

ROBERT B. WARDEN was one of the early 
reporters of the Supreme Court, coming 
from Cincinnati. Upon the resignation of 
Judge Corwin, he was, while acting as re- 
porter, appointed judge of the Supreme 
Court, serving only about a year. He 
was only twenty-eight years of age when 
appointed, and hence the youngest man 
to occupy a position upon the Supreme 
bench. He was a man of exceptional 
ability, but did not possess the power to 
use it to the best advantage. “He was 
the author of a book entitled ‘“ Forensic 
View of Man and Law.” He practiced law 
in various places in Ohio, finally removing 
to Washington, D.C., where he died several 
years ago. 

WILLIAM KENNON was born May 13, 
1798, in Fayette County, Pennsylvania. 
His father, with his family, removed to Bel- 
mont County, Ohio, in 1804, where the 
Judge continued to reside until his death, 
November 2, 1881, at his residence in St. 
Clairsville, Ohio. He attended Franklin 
College for a short time, then studied law, 
and was admitted to the bar in 1824, and 





began practice at St. Clairsville. He was 
elected a member of Congress in 1828; in 
1840 he was appointed, by the Legislature, 
President Judge of the Court of Common 
Pleas of the 13th District; was a member 
of the Constitutional Convention of 1850; 
in 1851 he was appointed a member of the 
Codifying Commission, which framed the 
Civil Code of Procedure; in 1854 he was 
appointed judge of the Supreme Court. 
His opinions are found in volumes 3, 4, and 
5, Ohio State Reports. Asa public man 
his every act was marked with ability and 
honesty. He stood for many years at the 
head of the profession in Ohio; was elo- 
quent, and as a leader had few equals, per- 
haps none who surpassed him in the power 
to convince the mind of either judge or 
jury of the correctness of his position. He 
retained his mental strength up to a late 
day in life, beginning the study of the He- 
brew language at the age of seventy-five, and 
in a very short time was able to read the 
Old Testament in the original. 

JOSEPH R. SWAN was born December 
28, 1802, in Oneida County, New York. 
He received an academical education at 
Aurora in that State, where he began the 
study of law; he came to Columbus, Ohio, 
in 1824, and entered the office of his uncle, 
Judge Gustavus Swan (who was looked 
upon as one of Ohio’s ablest lawyers), and 
shortly thereafter was admitted to the bar. 
He immediately entered into the practice of 
law in Franklin County, and soon obtained 
a high position as a lawyer. The Common 
Pleas Court of Franklin County, recognizing 
his worth and ability, and having full con- 
fidence in his integrity, appointed him to 
the office of Prosecuting Attorney in the 
year 1830. 

In 1833 the General Assembly passed an 
act providing for the election of prosecutor 
by a vote of the people, and in October of 
that year Judge Swan was Prosecuting Attor- 
ney. He performed the duties of that of- 
fice until 1834, when the General Assembly 
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elected him judge of the Court of Common 
Pleas of a judicial circuit then consisting of 
the counties of Franklin, Madison, Clark, 
Champaign, Logan, Union, and Delaware. 
He was again elected by the Legislature in 
1841. 

In 1845 Judge Swan resigned his posi- 
tion of judge of the Common Pleas, and 
formed a partnership with Mr. John W. 
Andrews of Colum- 
bus, Ohio, which part- 





as is too often the case with some courts. 
Indeed, it was his fearlessness in discharg- 
ing his duty, as he saw it, and as all have 
since been made to see, that he was repudi- 
ated by his party friends, and refused a re- 
nomination to a place on the Supreme Court 
Bench. We refer to his decision on the 
“fugitive slave law,” when he held “that 
the State could not interfere with the action 

of the courts of the 

United States within 





nership continued 
with profit to both 
until 1854. 

In October, 1854, 
Judge Swan was the 
candidate of the Re- 
publican party for 
the position of judge 
of the Supreme 
Court, and was elect- 
ed by a large major- 
ity. 

On the Supreme 
Court Bench Judge 
Swan fully sustained 
he high reputation 
already won by him, 
and it is safe to say 
that he held the es- 
teem and confidence 
of the Bar, Bench, 





their well-established 
constitutional limits.” 
Judge Swan himself 
regarded this as the 
greatest act of his 
life and the complete 
vindication after- 
wards accorded him 
proves that he was 
not alone a strong 
man, but that he was 
a far-seeing one as 
well. 

But his failure to be 
renominated and re- 
elected to a seat on 
the Supreme Court 
bench did not discour- 
age him, as the work 
performed by him 
afterwards plainly 








and the public in gen- 
eral to as great a de- 
gree as that which 
had ever been attained by any of the illustrious 
citizens who had preceded him on that bench. 
Some of the most exciting incidents of our 
country’s history were enacted during the 
period when Judge Swan sat on the bench 
of the Supreme Court of Ohio, and truly 
may it be said of him that he never forgot 
the dignity of the high office which he held. 
At all times courteous, patient, impartial, 
firm, and wise. Always striving to rightly 
construe the law as it existed, never attempt- 
ing to create law to suit existing conditions, 


W. J. GILMORE, 





shows: it was fol- 
lowing this period 
that he wrote and 
published a treatise entitled, “A Treat- 
ise on the Law relating to the Powers and 
Duties of Justices of the Peace, etc.” This 
work has gone through many editions, and 
is considered one of the most useful books 
ever published in Ohio. One of the last 
acts of his life was the preparation of a new 
edition of this work, working at it when 
hardly able to sit up. His publishers has- 
tened the book through as rapidly as pos- 
sible that he might see a copy before he 
died. 
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Judge Swan was a member of the Con- 
stitutional Convention of 1850, and served 
on some of the most important committees 
of that body. 

Four general revisions of the Statutes of 
Ohio were made by Judge Swan. He pub- 
lished several well-known text-books. “A 
Guide for Executors and Administrators” was 
published in 1843; Swan's “ Pleadings and 
Precedents under the Code,” dedicated ‘‘ To 
the Young Gentlemen of the Bar,” in 1860. 
This book is without doubt one of the best 
books ever published upon this most impor- 
tant branch of the law. When we recall only 
a portion of the work performed by Judge 
Swan, we are lost in wonder and amazement. 
Where he could find the time to accomplish 
so much in so short a time is incompre- 
hensible. It has been well said by one 
who knew him, that, ‘“ In every station, and 
always, he was the same quiet, upright, con- 
scientious, patriotic, Christian man, loving 
home, friends, neighbors, country, and find- 
ing in them, and the duties claimed by 
them, a means of preparation for, and fore- 
taste of that life to come which Christianity 
reveals, and which these earthly relationships 
symbolize and foreshadow.” The life and 
character of this eminent jurist was recently 
made the subject of a sermon by that dis- 
tinguished divine, Rev. Washington Gladden. 

Judge Swan was married twice, and left 
three sons and two daughters surviving him. 

JACOB BRINKERHOFF was born August 
31, 1810, in New York, and died at Mans- 
field, Ohio, July 19, 1880. His father, 
Henry I. Brinkerhoff, was a native of Penn- 
sylvania; his grandfather was from Hacken- 
sack, New Jersey, and belonged to the old 
Dutch family of New York, the progenitor 
of which, Hendrick Brinkerhoff, came to the 
New Netherlands from Dreutland, Holland, 
in 1638. Louis Bevier, the progenitor of 


the family in this country, was one of a band 
of French refugees, who, after the revoca- 
tion of the Edict of Nantes, fled from religious 
persecution, and sought toleration in the New 





World. Judge Brinkerhoff was taken by his 
father to Groton, Tompkins County, New 
York, where he lived until 1825, attending 
the district school for five or six years. In 
1825 they removed to Steuben County, New 
York, where he remained until he had 
reached the age of twenty, working on a 
farm, a life with which he was much in love. 
But seeing no way by which he could be- 
come the owner of a farm, he decided to 
study for a profession, and so took up the 
law. At first, however, he thought of medi- 
cine, but changed to the law after having 
attended the Academy at Plattsburgh. He 
became a student in the law office of How- 
ell & Howell in Bath, the county seat of 
Steuben County, in May, 1834. Subse- 
quently he went to the office of Rodgers & 
Neaston, and still later to the office of Henry 
Wells (who afterwards became one of the 
Supreme Court judges of the State), in 
Penn Yan, Yates County, where he remained 
until 1835. He came to Ohio in 1836, 
where his father owned a farm in Richland 
County, Ohio. He was admitted to the bar 
in May, 1837. Locating in Mansfield, and 
forming a partnership with Thomas W. 
Bartley, who was then Prosecuting Attorney, 
in 1839 he was elected Prosecuting Attorney, 
which place he filled for four years. In 
1843 he was elected to Congress én the 
Democratic ticket. While in Congress, he 
became a free-soiler, and drew up the fam- 
ous resolutions introduced by David Wil- 
mot, since known as the “ Wilmot Proviso” ; 
the original draft of this resolution, in his 
handwriting, is still in the possession of his 
family. He served two terms in Congress, 
and then resumed the practice of law in 
Mansfield. In 1856 he took his seat on the 
Supreme Court bench, serving three suc- 
cessive terms, in all fifteen years. On re- 
tiring, he returned to Mansfield, where he 
spent the remainder of his life. He was 
held in high esteem by the other members 
of the Court and by all the members of the 
Bar who came in contact with him. 
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OLD WORLD TRIALS. 


X. 


MADAME JONIAUX’S CASE. 


ROM the spring of 1894 up to the 
commencement of February in the 
present year, Belgian, and indeed one might 
say continental, society had been filled with 


all sorts of reports and rumors as to a sen- | 


sational criminal cause, which was about to 
come before the courts of Antwerp. The 


actual facts in the possession of the public | 


were somewhat scanty. But they were 
numerous and cogent enough to form a 
foundation for a goodly edifice of conjec- 


that in the early spring of 1894 M. Alfred 
Ablay, a Belgian officer of good family, had 
died suddenly in Antwerp at the house of 


It was known | 


his sister, Madame Joniaux, a lady of over | 


fifty years of age, the widow of M. Faber, a 


well-known bibliophile, and the wife of an | 


equally well-known and distinguished Bel- 
gian engineer; that the English “‘Gresham ” 
insurance office with which the deceased 
had been insured for one hundred thousand 
francs refused to pay the policy money; 
that the authorities ordered an examination 
of M. Ablay’s body, and -that the result of 
the inquiries of the investigating judge was 
the arrest of Madame Joniaux on a charge 
of having poisoned, not only her brother, in 
February, 1894, but also her sister, Léonie 
Ablay, in March, 1892, and her uncle, M. 
Van Kerchone, in March, 1893. Madame 
Joniaux has now been convicted of all three 
crimes, and sentenced to death — a sentence 
which in Belgium is merely penal servitude 
“writ large,” as it is invariably commuted, 
and it may be interesting to analyze the evi- 
dence adduced against her, and draw the 
appropriate morals from her case. The 
first thing that the Belgian ‘“‘ Crown’ — we 
use the term “State” or “ People” — had 





‘to establish was that the three deaths laid | 


to Madame Joniaux’s charge were due to 
poison. In the two earlier cases — those of 
Léonie Ablay and M. Van Kerchone — the 
evidence on this point was of a negative 
character; and if they had stood alone, she 
could not have been convicted. Two years 
elapsed between Mlle. Ablay’s death and 
the postmortem on her body, and of course 
in that interval all traces probably even of 
mineral and certainly of vegetable poison 
must have disappeared; nor were there any 
reliable circumstances to show that the 
symptoms which preceded her death were 
due to morphine, which the prosecution 
alleged to have caused it. All that the 
Crown experts could have said was that they 
found in her corpse no evidences that she had 
died from natural disease. M. Van Ker- 
chone’s case was still more mysterious, 
although his body was examined one year 
after his death. Here, again, there were 
no traces of poison; it was admitted that 
the deceased had died after a dinner at his 
niece’s house at which he had drunk cham- 
pagne and burgundy to excess, and the 
medical experts conceded that the death 
might have been due to alcoholism. In M. 
Alfred Ablay’s case, however, where the 
postmortem examination took place nine 
days after death, morphine was found, and 
the efforts of the defense to rebut this fact 
were rather unhappy. First, the presence 
of the poison was disputed. Then it was con- 
tended that enough had not been discovered 
to account for death. This line of argument 
clearly involved the fallacy of at once at- 
tacking the Crown experts for having said 
that there was morphine in M. Ablay’s body, 
and at the same time upholding them as 
sufficiently skillful to have detected enough 
morphine to take away life if it was there. 
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The jury probably saw this, concluded that 
the case was one of morphine poisoning, 
and reflected their judgment on this point 
back to the earlier cases. Then if the three 
cases were cases of morphine poisoning, 
were they felonious? and was Madame 
Joniaux the felon? The first branch of this 
question admits of an immediate affirmative 
answer. There was really no serious sug- 
gestion of accident or suicide. The latter 
part of the question is not so easily an- 
swered. But assuming the original infer- 
ence as to the cause of death to have been 
justifiable — a point on which we are by no 
means clear, we think that Madame Joni- 
aux was rightly convicted. We start with 
the fact that all three victims died in her 
house, and that she was interested in the 
death of all three, and was in serious pecu- 
niary embarrassment at the time of their 





deaths. Then there was evidence to show 
that she was in possession of morphine, and 
nothing to prove that she used it fot any 
innocent purpose. Opportunities of admin- 
istration she of course possessed abundantly 
in each case. Highly circumstantial all this 
evidence of course was, but we regard it as 
sufficient. Madame Joniaux’s examination 
by the presiding judge excelled in point of 
unfairness the average of continental crim- 
inal inquisitions. The blinds of the court 
are said to have been adjusted, so that the 
play of her features could be watched, and 
every scrap of ignorant and irrelevant pre- 
judice on which the prosecution could lay 
its hand was pressed into the case against 
her. But once convicted, she deserved exe- 
cution. It is ludicrous to keep up the form, 
of capital punishment, if criminals of such 
deep dye are not to suffer it. LEx. 





THE JUDGES’ COLLARS OF SS. 


HE Collar of S S, worn by the Chief 
Justice and Chief Baron of Her Ma- 
jesty’s Courts, has been the subject of conjec- 
ture and suggestion. The collar is a very 
ancient ornament, for it is recorded that 
Titus Manlius, having slain a Gaul in com- 
bat, put the éorgue or twisted chain or collar 
of his opponent on his own neck, and that 
he thence derived the sobriquet of Zorguatus 
(B. C. 361). John of Gaunt, Duke of Lan- 
caster, the uncle of Richard the Second, is 
said to have been the first person who used 
the Collar of SS as a badge, that king 
giving to his retainers symbols of this kind 
as party emblems, and such being worn by 
those who supported the pretensions of the 
Lancaster family to the throne. Hence, one 
suggested origin of the SS collar is that it 
means Seneschallar or Steward, an office 
which John of Gaunt inherited in right of his 
wife, the daughter of Henry of Lancaster. It 
continued the symbol of the Lancastrian ad- 





herents through the reign of Henry the 
Fourth, Henry the Seventh, and Henry the 
Eighth, when in that king’s reign an act 
passed limiting its use to certain persons. 
The Yorkist Collar was that of the Roses 
and Suns. The collar of S S is part of 
the Order of the Garter, and hence some 
trace it to the institution of that Order, the 
letters S S being the initials of the Coun- 
tess of Salisbury, whose name is identified 
with the Order. It was certainly added to 
the insignia of that Order after the reign 
of Edward the Fourth, and so another 
suggestion of the origin of the letters 
is Souverayne, the motto of Henry the 
Fourth, in reference to his claim to the 
Crown. Again, it is said the letters mean 
nothing but the Gnostic Sigil or symbol. 
Another writer argues that they stand for 
Soissons, and that they were adopted by 
Henry the Fifth in honor of St.Crispin and 
St. Crispinian, martyrs of Soissons, on whose 
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anniversary the Battle of Agincourt was 
fought. A later writer concludes they sig- 
nify’ nothing more than Souvenez vous de 
mot. This view is adopted by Mr. Foss in 
his ‘‘ Lives of the Judges.” Another theory 
is that the collar itself was nothing more 
than a chain on which were hung the pen- 
dant decoration, and the chain with its links 
looking like a series of SS, it hence ac- 
quired the name. 

When it came to be first worn by the Chief 
Judges does not appear with any certainty, 
but in 1649-1685 it was resumed by these 
learned persons, of whom it had been a dis- 
tinguishing ornament for upwards of a cen- 
tury. Dugdale, in his ‘“ Origines Juridi- 
ciales,” says the origin of the collar is from 
Simplicius and Faustinus, brothers and Ro- 
man Senators, who suffered martyrdom un- 
der Diocletian, by having a stone with a 
chain tied round their necks and being thus 
thrown into the Tiber. Lord Campbell, in 
his lives of the Chief Justices, refers to the 
passage from Dugdale, but offers no com- 
ment on it. If the collar were worn in 
honor of St. Simplicius, it was not so worn 
till about the year 1407, whereas the Order 
of the Garter goes back to 1349. One of 
the SS Collars was. bestowed by Charles 
the Second on the then Lord Mayor of 
Dublin (1660), but this having been lost, 
another was presented to a subsequent Lord 
Mayor, in 1697. Originally these collars 
were gold enameled chains with cyphers 
having the badge of some order suspended, 
and the Order of the Garter consists of SS 
with roses enameled red within a garter 





of enameled blue. In 1360 an Order of 
the Collar or Necklace or Annonciada was 
instituted by Amadeus the Sixth of Savoy. 

The oldest of the SS collars worn by 
the Judges was that of the Chief Justice of 
the now abolished English Court of Com- 
mon Pleas, it having been used by Sir E. 
Coke, and transmitted down to Tyndal, C. 
J., from whom it came to Lord Truro, and 
by him was left to his successors. Lord 
Ellenborough, in the English Court of 
Queen’s Bench, retained his collar; and on 
his accession to the Chief Justiceship, Lord 
Tenterden purchased a new one, which, 
coming to Lord Denman, was by him trans- 
ferred to the Corporation of Derby, of 
which county he was a native. Lord Camp- 
bell also retained his collar, so Sir Alexan- 
der Cockburn had to purchase a new one. 
The chief Barons of the late English Court 
of Exchequer were likewise the  pur- 
chasers of their own SS collars. In Ire- 
land the collar is worn by the Lord Chief 
Justice of the Queen’s Bench, and the Lord 
Chief Baron of the Exchequer, but the use 
of the collar as an ornament in this country 
must date back from a very early period. 
In an encounter with the Danes, in the 1oth 
century, Malachi, the monarch of Ireland, 
defeated two of the Danish chiefs, and he 
took a collar of gold from the neck of one, 
and the sword of the other. It is to this 
feat that Moore alludes in the lines: — 


‘¢When Malachi wore the collar of gold, 
Which he won from the proud invader.” 


— Tlrish Law Times. 
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WILLIAM ATWOOD, . 
CHIEF-JUSTICE OF THE COLONY OF NEW YORK, 1701-1703. 


I[I. 


By CuHar_es P. Daty, LL.D., 


Ex-CHIEF-JUSTICE OF THE NEW YORK CourT OF COMMON PLEAS. 


PON Atwood and Weaver’s arrival in 
London they applied to the govern- 
ment for a hearing and to be restored to 
their offices, which was deferred until auth- 
entic documentary evidence of what had 
occurred could be obtained from New York. 
It came in the shape of a formal statement 
by Lord Cornbury of the reasons for what 
he had done, with letters giving more full 
details, and many papers and documents. 
Atwood filed an answer to the governor's 
reasons for suspending him, which was char- 
acteristic of the man. He did not deny any 
one of the facts stated in the documents, 
beyond referring to them as “ pretended ” or 
‘supposed ” reasons, but took the objection 
that ‘‘ nothing appeared under the Governor's 
own hands, but only copies of originals, if 
there were any, which copies were certified 
by Honan, an abetter of pirates, so that all 
the supposed proof rested upon papers de- 
pending solely upon his certificate, which 
was without the seal of the province.” The 
answer further set up that Lord Cornbury 
acted without authority, as by the terms of 
his office he, the Chief Justice, could not be 
suspended, until the Queen’s pleasure was 
known, and “that the Governor acted equally 
without authority in imprisoning the sheriff, 
and ‘releasing’ a condemned traitor, who 
had fully and freely confessed his crime,” and 
finally that he ‘should not be obliged to 
make any further or particular answer, until 
he had leave to present articles against Lord 
Cornbury and one of his instruments, the 
Attorney-General Broughton, for maladmin- 
istration,” to which objections it would ap- 
pear the Privy Council attached no weight, 





for they disposed of the whole matter within 
ten days thereafter. 

The publication of the report of Bay- 
ard’s trial in London was so damaging to 
Atwood, and especially the account of what 
took place from the sentence to the grant- 
ing of the reprieve, that Atwood felt the 
necessity of doing something to counteract 
it. Accordingly, in the same year in which 
the trial was reprinted, 1703, and apparently 
before the parties were heard before the 
Privy Council, a pamphlet, ‘‘The case of 
William Atwood, Esq.,” etc., appeared in 
London with a very long title.’ 

The name of the author is not given in 
the title page, but it was evidently written 
by Atwood; his peculiarly involved <style, 
confused way of stating facts and pointless 
attempts at wit being unmistakable. 

It was a lengthy production, beginning 
with a rambling and inaccurate account of 
events in the colony before and after his 
arrival, to convey the impression that what 
he had done was indispensable to preserve 
the rights of the Crown against the efforts 
of what he called “the faction.” The pub- 
lished report of the trial was denounced as 
“spurious,” with the declaration that it was 
‘‘not within the intent of his skort narra- 
tive” (it was two hundred closely printed 

1 The case of William Atwood, Esq. By the late King 
William of Glorious Memory Constituted Chief Justice of 
The Province of New York in America and Judge of the 
Admiralty there and in Neighbouring Colonies, with a 
true account of the Government and People of the Pro- 
vince; particularly of Bayard’s Faction and the Treason 
for which he and Hutchins’ stand Attained; but Reprieved 
before the Lord Cornbury’s Arrival, upon Acknowledging 


their offences and begging Pardon. London Printed in 
the Year MDCCIII. 
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pages) ‘“ to show all the falsehoods, contra- 
dictions, and absurdities” in the report. As 
this report of the trial was prepared by 
Bayard and his counsel, it is not entitled to 
the same weight that would be given to a 
publication by a disinterested person, who 
had taken full notes, and I have, therefore, 
in my statement of what occurred, inserted 
no fact that is positively denied in Atwood’s 
pamphlet, or otherwise questioned. It was, 
however, a printed report of the trial pur- 
porting to be substantially correct, and could 
not be impeached merely by assailing it with 
such general words as those I have quoted. 
If there were errors or omissions, they would 
have to be pointed out. 
was untrue, it would have to be denied, and 


’ 





If any statement | 


what is denied in the pamphlet is of little or | 


no importance, whilst what is material is 
admitted by not being contradicted. Some 
omissions are specified, but they were not 
material. 

Atwood and Weaver were fully heard by 
counsel in respect to their removal, with the 
three others, from the Council; the suspen- 
sion of the two former from their offices; 
the actions brought against Atwood and the 
others for damages and upon Bayard and 
Hutchins’ appeals, and the Privy Council 
confirmed the removal of the five counselors, 
and appointed the five persons recommended 
by Cornbury, in their place. It set aside 
the suit brought by Bayard for damages, 
upon the ground that no action would lie 


against the judges for what they did in their | 
judicial capacity, nor against the jurors for 


what was done by them as jurors. An 
order was made declaring that ‘ the Queen 
being sensible of the undue and illegal pro- 
ceedings against” Bayard and Hutchins, 
the Governor of the Province was instructed 
to direct the Attorney-General to consent 
to “the reversing of the sentences against 
them, and all issues and proceedings there- 
upon, and to do whatever was necessary to 
reinstate them in their honor and property,” 
which was done. Weaver was not restored 





to his offices, and Dr. John Bridges was ap- 
pointed Chief Justice in place of Atwood.: 

Notwithstanding this decision of the Privy 
Council and the appointment of another as 
Chief Justice, Atwood determined to con- 
tinue his efforts to be restored to the office 
from which he had been removed. With 
that end in view he maintained a corres- 
pondence with the leading Leislerians in New 
York, with whom he had been associated, and 
who had kept up the hope of their follow- 
ers by the assurance that “‘ it would be their 
turn next,” that ‘ Atwood and Weaver 
would be approved in all they had done.” ? 
Through this correspondence he kept himself 
fully informed of what was taking place in 
New York under the rule of Lord Cornbury, 
and that rule was certainly of a character to 
give him every encouragement; for Corn- 
bury was more arbitrary, bigoted, dishonest, 
and rapacious than any of his predecessors. 
‘We never had,” says Smith, the historian, 
writing in 1765, ‘‘a governor so universally 
detested; nor any one who so richly de- 
served the public abhorrence”; and though 
he was a cousin of Queen Anne’s, she re- 
voked his commission, declaring, according 
to the same historian, that she would not 
countenance her nearest relatives in op- 
pressing her people.’ 

It may be assumed that Atwood would 
use to his advantage what was revealed of 
the character of the man that had displaced 
him, and that he did so is indicated by the 
attention which the government afterwards 
gave to his requests. Before renewing his 
application, he resorted to his 
former method of ingratiating himself with 
the ministry by writing political tracts that 
would bring him again into notice, and 
be acceptable to the government, and hit 
upon a subject that had that effect. As far 


however, 


* 4 Col. Doc. 972, 974, 975, IOII, 1012, 1014, 1015, 
1022, 1023, 1024, 1025, 1044, 1071, 1142, 1150. The act of 
1691 under which Bayard and Hutchins were indicted and 
convicted, was repealed by the General Assembly in 1704. 

2 4 Col. Doc. 1071, 1017. 

3 1 Smith, 193 and 194. 
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back as the reign of Edward J, it was 
claimed that Scotland was a dependency of 
England; that as such it was bound to do 
homage, and that Edward had the right to 
dispose of the Scottish crown as the liege 
lord of that kingdom. This claim, which 
the English never absolutely relinquished, 
and the Scotch, as a people, never admitted, 
came under consideration in the reign of 
Elizabeth, when it was apparent that upon 
her death, James VI of Scotland, if then 
living, would become the next in succession 
to the crown of England, as he did, under 
the title of James I, through his mother, 
Mary, Queen of Scots, who was the grand- 
daughter of the sister of Henry VIII. Sir 
James Craig, a Scotch lawyer, then of great 
eminence, whose work on the feudal law 
was then an authority in every country in 
Europe, and is pronounced by Nicholson 
‘‘a lasting monument of the extraordinary 
learning of its great author,” wrote an elab- 
orate treatise entitled ‘‘Scotland’s Sover- 
eignty Asserted, being a dispute concerning 
homage,” proving that the kings of Scot- 
land never paid, nor owed, any homage to 
the kings of England. And as Sir James 
was not only a great lawyer, but equally dis- 
tinguished as an antiquarian, this treatise 
was supposed to have settled the question. 
It appears, however, to have been revived 
after the accession of William and Mary, 
and when their joint sovereignty ended by 
the death of Mary in 1694, William’s title 
to the sole sovereignty of England rested, 
not upon descent, but solely upon an Eng- 
lish statute, the Act of Settlement, and his 
right to the sovereignty of Scotland upon a 
convention of Scottish nobles, who, by a 
large vote, declared that as James II had, 
through his abuse of power, forfeited all 
right to the crown, they tendered it to Wil- 
liam and Mary, who accepted it; which 
convention, however, the Jacobites main- 
tained was illegal and without authority. 
The revival of the claim of Edward I, that 
Scotland was a mere dependency of Eng- 





land, would, therefore, if it were true, have 
afforded some answer to the objection raised 
by the Jacobites, and to show that it was 
not, Sir James Craig’s treatise, which had 
been written in Latin, was translated into 
English, and published in London in 1694, 
and was received with so much favor that 
another edition of it was published but a 
few years before Atwood’s return to Lon- 
don. 

He seized upon this subject as one in 
which the public and the government were 
interested, knowing that if he could concoct 
even a plausible answer to Sir Thomas 
Craig’s treatise, it would attract general at- 
tention. It was a kind of investigation, 
moreover, that he had previously been en- 
gaged in, having, as has been stated, before 
his departure for America, published a 
quarto entitled ‘“ History and Resources of 
the Dependency of Ireland upon the Im- 
perial Crown of Engiand.” Accordingly in 
1704 he published a work entitled “ The 
Superiority and Rightful Dominion of the 
Imperial Crown of England over the King- 
dom of Scotland, asserted in answer to Sir 
Thomas Craig’s Treatise on ‘ Homage and 
Succession and the Divine Right of Succes- 
sion to both, inseparable from the civil’ ” 
(right). 

The work abounds with references to 
matters alleged to have occurred at a very 
remote period in English and Scotch his- 
tory; authors referred to by Sir Thomas 
Craig are disposed of by such epithets as 
“ignorant,” “ lying,” and the like, and state- 
ments are made of what was said by very 
early writers, which I should be unwill- 
ing to accept without examination, from 
Atwood’s characteristic audacity of asser- 
tion in other matters, and especially as so 
competent an authority as Erskine says 
that “no light can be received from ancient 
histories or writings at what period the 
feudal law was first introduced into Scot- 
land,” and that “ perhaps no Scottish char- 
ter is now extant dated before the year 
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1095. Whilst Atwood’s references, to 
prove that Scotland stood in a feudal rela- 
tion to England, are carried up far beyond 
the eleventh century; one of his statements 
being that England exercised dominion over 
it in the time of King Arthur, the hero of 
a popular poetical romance of the middle 
ages, one of the theories respecting whom 
is that he was king of the North Britons of 
Southern Scotland and Cambria, but whose 
existence, as an historical personage, has 
long been questioned, and of which there is 
no very satisfactory evidence.? 

To determine whether this work was, or 
to what extent, if any, an answer to that of 
the learned Scotch antiquary and lawyer, it 
would be necessary to read Sir Thomas 
Craig’s treatise, which I have never seen, 
and in the cursory examination I have given 
to Atwood’s reply, which is a volume of 
nearly six hundred pages, what I collect 
from it is that he claims to have established 
that Scotland, from a very remote period, 
was a feud of England, and bound to do 
homage. That when, in due course of suc- 
cession, the crown of both countries cen- 
tered in James I, the feud, or feu, as the 
Scotch term it, was merged in him; that 
Scotland then became annexed to, and a 
part of England, arfd that whoever there- 
after became king or queen of England, 
became also the sovereign of Scotland, “un- 
less the crown of England duly made some 
other provision”; claiming that he had 
Scotch blood in his veins,? and was ‘the 


? Erskine’s Institute of Scotland, pp. 206, 207. Edin. 
1812, 5th ed. 

2 «Sil y a du vrai dans l’histoire d’Arthur il est difficile de 
le deméler. . . . Il n’existe aucun monument qui prouve 
qu’Arthur soit un personnage historique.” (Nouvelle 
Biographie Universelle, vol. 3, p. 390.) (If there is any 
truth in the history of Arthur, it is difficult to unravel it. 
. .. There does not exist any monument which proves 
that he was an historical personage.) And see Turner’s 
History of the Anglo-Saxons, 5 vol. 1, Book III, chap. iii, 
and the National Biographical Dictionary, vol. 2, for a 
very full examination of the subject. 

3 His maternal grandfather was Patrick Young, a native 
of East Lothian in Scotland, the descendant of an ancient 
Scottish family, and a very distinguished writer. He was 





first among the moderns in asserting to his 
countrymen of both kingdoms, the honor 
of being under one imperial crown, not only 
by consanguinity, but by law.” 

Atwood’s book created the greatest in- 
dignation in Scotland. The Scottish Parlia- 
ment ordered it to be burnt by the hands of 
the common hangman, directed that the 
thanks of the Parliament should be publicly 
delivered by the Lord Chancellor to James 
Anderson, an eminent Scottish antiquarian, 
for his reply to it,‘ and bestowed upon him a 
reward which Atwood, in a rejoinder, says 
was four thousand eight hundred and eighty 
Scottish pounds. 

The rejoinder of Atwood is entitled “‘ The 
Superiority of the Crown of England over 
the Crown and Kingdom of Scotland re- 
asserted against Mr. James Anderson and 
others by William Atwood, Esq., in anim- 
adversion upon a scurrilous pretended an- 
swer by him,” etc., garnishing the title-page 
of his rejoinder with a quotation from 
Horace, which, from what we have seen of 
the character of the man, is worth quot- 
ing: — 

‘«« Vir bonus est quis? 
‘¢ Qui consulta patrum qui leges jura que servat.” 
(Who is the good man? 
He who respects the decrees of the senate, the laws 
and right. )? 


Whilst Atwood was engaged in these 
publications, by which he acquired consider- 


the librarian of James I, some of whose works he trans- 
lated into Latin, and was the author of several learned 
publications. He died in 1652, the ygar after Atwood was 
born. 2 Watt’s Bibliotheca Britannica, 991 m. 3 Alli- 
bone, 2900. 1 Morant’s History of Essex, 155. 

1 An Historical Essay showing that the Crown of Scot- 
land is Imperial and Independent, in answer to Mr. 
Atwood’s. Edin. 1705. 

2 James Anderson, to whom this rejoinder was made, 
afterwards compiled what has been called a great work, 
Diplomata et Numismata cotie, which Cosmo Innes, 
in his lectures on Scottish Legal Antiquities, says he did 
to prove the antiquity and independent royalty of Scot- 
land, because “there were some men found in England 
unworthy enough to propose dealing with Scotland as an 
old feudal dependent, instead of an ancient and always 
independent neighbor.” (Scotch Legal Antiquities, pp. 
288, 289, Edin. 1872.) 
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able notoriety, Dr. Bridges, who had been 
appointed Chief Justice in his stead, died, 
and Atwood applied to the ministry for the 
place. But Lord Cornbury, upon the death 
of Dr. Bridges, for the reason, as he said, 
that there might be no failure of justice, 
there being a great many causes in the 
court to be dispatched, immediately ap- 
pointed Roger Mompesson Chief Justice, 
until the Queen’s pleasure should be known, 
and in the same letter in which he informed 
the ministry of the death of Bridges and of 
the appointment he had made, urged that 
Mompesson might be confirmed, as he was 
a man of resolution, who would serve the 
Queen with the utmost fidelity; to which 
the Lords of Trade replied that they had 
no doubt that Mompesson would answer 


from the character given of him; that it | 


was not necessary to apply to the Queen, 
as by the commission given to him by Corn- 
bury, he was actually Chief Justice, and en- 
titled to the emoluments of that office, which 
disposed of Atwood’s application.' 

But he was not discouraged. He kept 
up the Scotch controversy by another pub- 
lication, entitled “The Scotch Patriot Un- 
masked,” and appears to have indulged in 
the of verses. Mrs. Elizabeth 
Thomas, a lady poetaster of that day, whom 
Pope has perpetuated in the Dunciad, under 
the name given to her by Dryden of Cor- 
rina, published a volume of poems, one of 


writing 


which is addressed “To William Atwood, 
Esq., Chief Justice of New York on some 
verses he gave me.”? By the publications 
that have been mentioned, he appears to 
have acquired some influence with the min- 
istry, but his efforts to get back to his for- 
mer place were now more difficult; for 
Mompesson was an able man, who in Eng- 
land had been for two terms a member of 
* 4 Col. Doc. 1119, 1120. V. id. 69. 


? Elizabeth Thomas’s Miscellanies and Poems on several 


1722 


722. 


subjects, London, 


It contains also another poem 
on the death of that excellent 
man, Leigh Atwood, Esq., his only son, who died under 
Cyprienos Hands, after he had endured the operation. 


entitled To same young 








Parliament, and had filled in the mother- 
country the office of Recorder of Southamp- 
ton. He was of an old English family, and 
came to America with a letter of introduc- 
tion from William Penn, declaring him to 
be ‘‘ well-grounded in the law, and an hon- 
est, good-tempered, and sober gentleman.” 
All the contemporary authorities agree in 
representing him to have been a man of 
learning in his profession, and O'Callaghan 
says that he “ probably did more than any 
other man to mould the judicial systems, 
both of New York and New Jersey.”* In 
his political relations, however, with Lord 
Cornbury, he is said to have played a some- 
what conspicuous and not very creditable 
part, and for signing, with some other mem- 
bers of the Council, an address to the Queen, 
justifying the whole of Lord Cornbury’s con- 
duct, he has received from an historical writer 
“a sentence of stern and unqualified con- 
demnation.” ? 

Atwood knew that in the case of sucha 
man it would be idle to expect the minis- 
try, after they had confirmed his appoint- 
ment as Chief Justice, to remove him merely 
for the purpose of putting Atwood in his 
place, and he determined, therefore, to wait, 
as a more fitting opportunity for renewing 
his application, until the course of Corn- 
bury should become such —of which he 
felt assured — as to confirm all that he said 
against him, and compel the government to 
remove him. When this event occurred in 
1708, and Lord Lovelace was appointed 
Governor, Atwood’s former associates, the 
two judges, Walter and De Peyster, together 
with Dr. Staats, petitioned the new Governor 
to be restored to the Council, setting forth 
in their petition the injustice of the suspen- 
sion that had caused their removal; and 
Atwood, on his part, petitioned the Queen 
to be reinstated in the office of Chief Jus- 
tice, upon the ground that Lord Cornbury 
suspended him upon charges made against 


¥ 5 Col. Doc. 423. 
2 Field’s Provincial Courts of New Jersey, pp. 61, 69. 
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him without giving him an opportunity of 


being heard, and that that Governor’s ap- 
pointment of Mompesson, on the death of 
Dr. Bridges, was merely until the Queen’s 
pleasure should be known, which had never 
been signified. ‘‘ It was,” he says in a sub- 
sequent communication, ‘ beyond dispute 
that, if Lord Lovelace had lived, De Peyster, 
Walter, and Dr. Staats would have been re- 
stored,’ and Atwood evidently felt a like as- 
surance in respect to himself, for Mompes- 
son having been the confidential adviser of 
Lord Cornbury, and having misled the gov- 
ernment by signing an address justifying 
Cornbury’s conduct, there was some reason 
for Atwood’s anticipation that the removal 
of Mompesson would follow that of the 
Governor. There was an indication, also, 
that in that event, he would be restored to 
his former position, for the Queen sent his 
petition to the Attorney-General for that of- 
ficer’s opinion upon the application, who 
reported that Cornbury suspended Atwood 
upon charges “ without hearing what he had 
to say”’; that Mompesson, by- his appoint- 
ment, was to enjoy the office only until Her 
Majesty’s pleasure should be known, and 
what was of more importance, coming from 
the legal adviser of the Crown, that he con- 
ceived it fit, in the case of an officer holding 
like Atwood, so considerable a post under 
the government, that Her Majesty should 
make known her royal intention respecting 
him. But the newly appointed Governor, 
Lord Lovelace, died within six months after 
coming to the colony, and possibly, through 
that cause, no action was taken either upon 
Atwood’s petition, or that of his former 
associates. 

It was more than a year before another 
governor was appointed, and Atwood, after 
waiting some time, prepared what he called 
a memorial to the Lords of Trade, calling 
their attention to a petition that had been 
sent to them some time before by De Peys- 
ter, Walter, Dr. Staats, Gouverneur, the 

5 Col. Doc. 168. 





speaker of the Assembly, and Provost, a 
member of the Council, asking them, if it 
were only out of regard for the injured 
memory of Lord Bellamont and for the wel- 
fare and peace of the province, “ to procure 
Atwood’s restoration to the station to which 
King William had appointed him, and to 
give credit to the account which they felt 
assured he would faithfully give”; who, 
they declared, ‘“ whilst he was permitted to 
exercise the office of Chief Justice among 
them, showed such impartiality, knowledge 
of the law, and unwearied diligence, as made 
them earnest petitioners for his restitution.” 
After which Atwood, in this memorial, gave 
a long and misleading recital of facts, put 
together in such a way as to leave the im- 
pression that he had been greatly wronged, 
followed by a statement of all that had been 
done up to that time to have him restored, 
as an act of justice on the part of the gov- 
ernment. 

This memorial, from an indorsement upon 
it, was received and read on the 26th of 
October, 1709, but it does not appear that 
any action was taken upon it by the Lords 
of Trade, or that Atwood made any further 
efforts. It is said in Phillips’s Biographical 
Index that he died in 1705, but this is a 
mistake, as he was living four years after- 
wards, when he presented this memorial. 

When or where he died, I do not know. 
“In the National Biographical Dictionary,” 
now being published in London, the fullest 
work of the kind that has appeared in the 
English language, it is said that the year of 
his death is uncertain, and after the presenta- 
tion of this memorial, I have been unable 
to find anything further respecting him. 
The Leislerians afterwards, as a party, may 
be said to have ceased to exist; but many 
individuals among them continued thereafter 
antagonistic to those in power, a feeling 
transmitted to their descendants, who agreed 
in the views, and supported the measures 
that brought about the American Revolu- 
tion. 
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CURRENT TOPICS. 


GESTURE. — A very pretty and gentlemanly quar- 
rel has sprung up in ‘* The Century” magazine, be- 
tween Edward L. Pierce and Noah Brooks, on the 
important question whether Charles Sumner practiced 
his gestures before a mirror. This charge was made 
by Senator Douglas, in a public speech, in which he 
further ridiculed the great abolitionist by alleging 
that he went through this drill «with a nigger hold- 
ing alamp on each side of him.” This very vulgar, 
unbecoming and absurd charge was treated by Sum- 
ner with silent contempt. Mr. Brooks now revives 
it, minus the ‘‘nigger” accompaniment, on the 
authority of the ‘*young daughters” of a Mr. 
Gardner, in whose house in Washington Sumner 
lived. Mr. Brooks’s language is as follows : — 

“Mr. Gardner, among other things told us of Mr. Sum- 
ner, said that the family knew, when the senator made a 
requisition for additional lamp-light, that he was preparing 
an important speech; and that his young daughters, ‘ with 
a curiosity natural to youth,’ were accustomed to watch, 
from the rear windows of the apartment, the senator re- 
hearsing before the pier-glass fixed between the windows 
in front, with a lamp on either side of him.” 

Mr. Pierce, as a former biographer of Sumner, in- 
dignantly resents this charge, and has been at the 
pains to obtain the certificates of a number of Sum- 
ner’s most intimate friends and associates, in- 
cluding several well known lawyers, that they do 
not credit it. The matter was not worth repro- 
ducing by Mr. Brooks, and probably would not have 
been reproduced but for a very evident dislike which 
he entertains for the Massachusetts statesman. He 
accuses him of much worse things than this, in- the 
same article, and in a later one he speaks of Sumner’s 
‘¢studied pose” in the chamber of the Supreme 
Court on the occasion of Chase’s taking his seat as 
Chief Justice. Mr. Sumner was a proud man, but 
hardly a weakly vain man. His gestures bore no in- 
dication of forethought or practice. In fact they 
were not at all noticeable nor profuse. It is a pity 
that Washington gossip, founded on the reported 
spying of some giddy young girls, should be revived 
to subject a great philanthropist and statesman to 
ridicule after his death. If it is worth while to ex- 
plain his extra demand for candles and his apparent 


248 





gestures, they may easily be explained by reference to 
the operation of his toilette, brushing his hair with 
two brushes, as the manner of some is, or something 
of that kind. It would never have occurred toanybody 
who heard Sumner that his gestures were studied, 
while on the other hand Everett’s had every appear- 
ance of it. On one occasion, the latter, having been 
engaged to deliver an oration in New York, de- 
manded to be taken to the hall in the afternoon, and 
there paced the stage from about the middle to the 
front, throwing up his arms at the footlights in ac- 
companiment to a subdued utterance, and the pre- 
cise repetition of this in the evening produced great 
admiration among all of the audience, except the 
committee-man who had attended the private rehear- 
sal. Even Erskine liked to visit his court-rooms be- 
fore the trial-day, to ‘‘ get the hang of them,” as the 
Yankees phrase it. But artificiality in elocution is a 
good deal like the same in flowers, it lacks perfume. 
Everett’s glow was that of the iceberg under the 
polar sun. As George William Curtis once said, 
«*he froze early in life and never thawed out.” Sum- 
ner undoubtedly did not wear his heart on his sleeve, 


‘and he lovéd not to shake hands with Tom, Dick and 


Harry, but he devoted himself, and went prematurely 
to his grave, in the championship of an inferior and 
despised race. It is well to think of this, and not to 
rake up improbable and belittling gossip about a 
good and elevated statesman. 


THAT CODFISH. — It is sad to see that the Massa- 
chusetts lawmakers are becoming ashamed of their 
honest but humble origins. For many years a huge 
codfish has hung over the interior of the door of 
the lower house of the legislature under the gilded 
Hub, emblem of one the chief sources of the 
Commonwealth’s prosperity. Now when the legisla- 
ture is moving into grander quarters there is a dis- 
position to suppress or tuck away that fish. This is 
very unbecoming. The emblem is far more pleasing 
than would be a cask of New England rum, or a pair 
of slave manacles, which would be the natural 
emblems of the two other chief articles of the Bay 
State’s early traffic. Next we shall hear of a pro- 
posal to change the name of Cape Cod. For many 




















XUM 


The Lawyers Easy Chair. 249 





years the writer of these lines sat in a meeting-house 
at Albany built by early immigrants from Massachu- 
setts and Connecticut, who put the emblems of their 
respective States on the building in the form of a 
gilded codfish vane supported by a rod planted in a 
gilded pumpkin. These things have been sacredly 
preserved and renovated. Boston is much too care- 
less of her historical landmarks. What has become 
of the Indian with bow and arrow that pointed out 
the way of the wind for so many years on the old 
Province House? The Hancock House was sacrificed. 
The Old South Church had a narrow escape, and the 
Old State House is trembling on its foundations. 
Nothing remains to complete the sacrilege but to take 


down the grasshopper ‘vane from Faneuil Hall, that | 


insect manufactured by Deacon Drowne, who is im- 
mortalized by Hawthorne in ‘* Drowne’s Wooden 
Image.” The aforesaid Indian was also the work of 
his hands. Will not a second Oliver Wendell 


Holmes arise to imitate the savior of «* Old Ironsides?” | 


He will. Behold him rise: — 


Ay! tear the battered emblem down! 
Long has it swung on high, 

And many a visitor has asked 
To know the reason why. 

Beneath it rang the buncombe shout 
Of patriots making laws, 

And silently that goodly fish 
Has urged the State’s good cause. 


Oh! better that its tarnished bulk 
Should bob upon the wave; 

Its birth was off the fishy Cape, 
And that should be its grave. 
Fix to its side each wobbling fin, 
Attach each loosened scale, 
And give it to the fisher’s hook, 

Or fool the greedy whale. 


THE INCOME TAX CASE.— The United States 
Supreme Court have been polled on the Income Tax 
law, and the result isa surprise toeverybody. It was 
probably generally supposed that it would be upheld 
as a whole by a majority of the Court, but the absence 
of one justice through illness has brought about a 
singular result in one particular, namely, that the 
Court stand equally divided on the constitutionality 
of the law in respect to all incomes except those 
derived from rents of lands and from state, muni- 
cipal and county bonds. Soon that point the law 
is upheld through affirmance by equal division. (If 
the decision below had been the other way, the result 
would have different, of course — which is an amus- 
ing reflection.) As to income from bonds, eight 
justices declare the law unconstitutional, and as to 
rents, six agree that it is invalid. The result is un- 
doubtedly a great disappointment to the government, 





for it must cripple the bill at least one-half — a case 
of statutory hemiplegia. The bill was designed to 
reach two very tangible classes of property, and was 
aimed ataristucratic land-owners and ‘+ bloated bond- 
holders,” and these are just the people who get off, 
while the people who earn their incomes by the sweat 
of their brow or brains, — tradesmen, professional 
persons, and those on moderate salaries, will have to 
bear the burden. The law is a failure in another 
respect: it is valid only in respect to incomes about 
which there may be difficulty in fixing liability. 
Rents and bonds are easily tangible; other incomes 
are considerably vague, and much is left to the indi- 


| vidual conscience. The worst result is that the 


matter is not yet decided beyond question, for if the 
invalid justice should recover, another case would be 
made and his deciding opinion taken thereon, if the 
Court should see fit. In that event we should have 
the singular spectacle of one judge having at his 
mercy the upholding or the breaking down of the 
national finances. 


Bic Booxs. — The biggest book of the year, and 
the biggest book ever published (excepting that col- 
lection of the catalogues of Quarritch, the great 
London bookseller, which is a foot thick) is the 
General Digest for 1894, published by the Lawyers’ 
Co-operative Publishing Company, of Rochester. 
This is a volume of some 3200 pages, on thin but 
very fine paper, in very small but clear type, in 
double columns. The type is of two sizes, only the 
more important cases and those of the highest courts 
being put in the larger. This is called the «* General 
Digest.” The St. Paul West Company have also 
put out one which looks nearly as large, called the 
«¢ American Digest.” We have put the former to a 
good deal of practical use lately, and have found it 
very admirable. The book however rouses painful 
emotions in the lawyer’s mind. All this enormous 
labor is bestowed on a mere synopsis of the judicial 
decisions of a single year, and which in a few years 
will have outlived its usefulness, for the law, with 
the exception of a limited number of new applications 
of the old principles, can but go on repeating itself, 
year after year, and the lawyer simply wants the 
«¢ last case,” because if he fails to cite that, it cannot 
be certain that the law has not changed. So these 
huge volumes have their day, in which they are 
indispensable, and then they become ‘back num- 
bers.” It is saddening to observe how much of these 
big books is taken up with the mere machinery of 
the law — with telling how to obtain a record of the 
judicial expression of the law— mere matters of 
practice. So under Appeal and Error, Pleading, 
and Practice, we find 735 pages devoted to this part 
of the law! We owe gratitude to the patient men 
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who pass their lives in expressing the juice out of all 
these adjudications for the information of the profes- 
sion, and we have especial sympathy with those 
whose duty it is to classify and arrange the infinite 
number of paragraphs, and we gladly bestow the 
heartiest commendation for the expert manner in 
which this essential part of the herculean task is per- 
formed. Ten years hence what will these formidable 
tomes be good for? Possibly, like Doctor Johnson’s 
big book, to hurl at a polecat if we meet one of those 
unsavory animals late at night and happen to have 
the book under our arm. The wife may use it to 
press flowers or ferns in; the young mother may put 
it in the baby’s chair at table to bring him to the 
requisite height; or the little girl may utilize it to 
compress the mucilage with which she puts together 
her paper dolls. For all these domestic purposes it 
may supplant the current dictionary, which has 
hitherto been the favorite resource. We undertook 
to lug it to our law lecture the other day, to exhibit 
to our students as an argument for codification, but 
we had not the strength to carry it. 


A LAwWYER’s WILL.—It seems that the trustees 


of Columbia College have offered the trustees of | 


the Tilden Library fund to give them a site on the 
new grounds of the college for the library building, 
and to start the library off with the 200,000 volumes 
of the college library. Mr. Bigelow, one of the 
Tilden fund trustees, answers that it is doubtful that 
the proposal should be accepted, because Mr. Tilden 
meant to endow a public library and not a college 
library. To this a clever correspondent of ‘‘ The 
Critic ” answers : — 

“Ts not Mr. Bigelow in error in thinking that if Mr. 
Tilden had meant to endow a college library he would 
have done it? Could it not be said as well that if Mr. 
Tilden had meant to endow a public library he would have 
done it? The fact is that either Mr. Tilden did not know 
his own mind or he did not know how to draw a will. In 
his will he mentions a library, and he also suggests a desire 
to further education.” 

It must be conceded that Mr. Tilden did not know 
his own will. 


——_ eon — 


NOTES OF CASES. 


BuRIAL — WIDOW’S RIGHT OF. — In Thompson v. 
Deeds, Iowa Supreme Court, 61 Northw. Rep. 842, 
a widow tried to remove her husband’s body from 
his daughter's lot, because the latter would not allow 
her to erect a monument at the grave and a coping 
around the lot. It was held that the widow should 
be restrained from the removal, and that she might 
erect the monument but not the coping. The Court 
said : — 





“ When plaintiff consented to the burial of her father 
in her lot, she knew, or ought to have known, that that 
consent involved the right on the part of his widow to 
manifest her appreciation of and affection for the deceased 
in the usual way, followed from time immemorial by those 
who respect and revere their dead. This daughter and 
this widow should exercise a little Christian charity; 
should remember that whatever their differences may be, 
they should be lost sight of in the presence of the dead, 
and obliterated in a common desire and effort to suitably 
testify to their respect for one who was, as to one of them, 
a father, and as to the other, a husband. What matters it 
that the law has said that after burial of a husband the 
wife shall have no control over his remains; that his next 
of kin have the exclusive right of disposition thereof? ... 
It always has been, and will ever continue to be, the duty of 
courts to see to it that the expressed wish of one, as to his 
final resting place, shall, so far as it is possible, be carried 
out. In one view, it is true it may not matter much where 
we rest after we are dead; and yet there has always ex- 
isted, in every person, a feeling that leads him to wish 
that after his death his body shall repose beside those he 
loved in life. Call it sentiment, yet it is a sentiment and 
belief which the living should know will be respected after 
they are gone.” 

The milk in the cocoa-nut was accounted for by 
the following further ruling of the Court : — 


“We think that no inscription should be permitted to 
be placed upon the monument in any way referring to the 
plaintiff or her first husband, whose remains lie in said 
lot.” 

LIBEL — STANDING OF PLAINTIFF. — In Press 
Pub. Co. v. McDonald, 63 Fed. Rep. 239; 26 
L. R. A. 531 (U. S. Circ. Ct. App.), it was held that 
in an action of libel it is competent for the plaintiff 
to prove his station in society and condition in life to 


enhance damages. The Court says: — 


“ The authorities bearing upon this point are conflicting. 
The text-writers are not in accord. In Massachusetts it 
was held, as far back as 1807, that the plaintiff in actions 
for defamation of character may give in evidence, to ag- 
gravate the damages, his own rank and condition of life, 
because the degree of injury the plaintiff may sustain by 
the defamation may very much depend on his rank and 
condition in society. Larned v. Buffinton, 3 Mass. 546, 3 
Am. Dec. 185. In Harding v. Brooks, 5 Pick. 247, Chief 
Justice Parker says: ‘ The rank and condition of the plain- 
tiff are proper to be made known to a jury by evidence, 
because the damages may be lawfully affected thereby; 
but general character has not been the subject of inquiry, 
unless made necessary by the defense to the action, or to 
the claim of damages.’ 

“In Pennsylvania it was held by Judge Sharswood in 
Klumph 7. Dunn, 66 Pa. 147, 5 Am. Rep. 355, that: ‘ The 
position in life, and the family of the plaintiff, are always 
important circumstances bearing upon the question of 
damages, and have always been held admissible for that 
purpose.’ 

“ See also McAlmont v. McClelland, 14 Serg. & R. 359, 
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where it is said that juries in libel suits always take into 
view the condition in life of the parties. The point is dis- 
cussed at considerable length, and the Court expressly lays 
ddwn the proposition that the plaintiff in such actions may 
give evidence of his own condition in life to aggravate the 
damages. A similar rule is applied in Connecticut (Bennett 
v. Hyde, 6 Conn. 24), in Illinois (Peltier v. Mict, 50 III. 
511), in Virginia (Adams v. Lawson, 17 Gratt. 250, 94 Am. 
Dec. 455), and Kentucky (Eastland v. Caldwell, 2 Bibb, 
21,4 Am. Dec. 668). See also Shroyer v. Miller, 3 W. Va. 
161; Fowler v. Chichester, 26 Ohio St. 9. A decision in 
Indiana, where the question raised was as to the admissi- 
bility of a question calling for the defendant’s position in 
society, seems to indicate that a similar rule would control 
there touching such testimony when offered on behalf of 
the plaintiff. The contrary rule prevails in Alabama. 
Gandy v. Humphries, 35 Ala. 617. The point does not 
seem to have been presented either to the Supreme Court 


-of the United States or to any of the circuit courts of ap- 


peal.” 


The Court disapprove a dictum to the contrary 
by Folger, C. J., in Hatfield v. Lasher, 81 N.Y. 246, 
and cite the following authoritative expression by 
Kent, C. J., in Foot v. Tracy, 1 Johns, 52:— 


“In assessing damages the jury must take into considera- 
tion the general character, the standing, and estimation of 
plaintiff in society; for it will not be pretended that every 
plaintiff is entitled to an equal sum for the worth of char- 
acter. The jury have, and must inevitably have, a very 
large and liberal discretion in apportioning damages to the 
rank, condition, and character of the plaintiff; and they 
must have evidence touching that condition and character, 
so as to have some guide to their discretion.” 


INFANTS’ LIFE INSURANCE CONTRACT — RESCIS- 
ston. — In Johnson v. Northwestern M. L. Ins. Co., 
Minnesota Supreme Court, 26 L. R. A. 187, it was 
held that where an infant, severiteen years old, ob- 
tains a policy of insurance, upon which he pays the 
premium, and makes several semiannual payments 
during his minority, but disaffirms the contract im- 
mediately upon his becoming of full age, and offers 
to surrender the policy to the insurance company, 
and demands the return of the money so paid, he 
can, in case of refusal, maintain an action for its re- 
covery. The Court said: — 


“ But suppose that the contract is free from all elements 
of fraud, unfairness, or overreaching, and the infant has 
enjoyed the benefits of it, but has spent or disposed of 
what he has received, or the: benefits received are, as in this 
case, of such a nature that they cannot be restored. Can 
he recover back what he has paid? It is well settled in 
England that he cannot, This was held in the leading 
case of Holmes v. Blogg, 8 Taunt. 508, approved as late as 
1890 in Valentini v. Canali, L. R. 24 Q. B. Div. 166. 
Some odifer remarks of the chief justice in Holmes v. 
Blogg, to the effect that an infant could never recover back 
money voluntarily paid, were too broad, and have often 





been disapproved, — a fact which has sometimes led to the 
erroneous impression that the case itself has been over- 
ruled. Corpe v. Overton, 10 Bing. 252 (decided by the 
same court), held that the infant might recover back what 
he had voluntarily paid, but on the ground that the con- 
tract in that case remained wholly executory on part of the 
other party, and hence the infant had never enjoyed its 
benefits. In Chitty on Contracts (vol. 1, p. 222), the law 
is stated in accordance with the decision in Holmes v. 
Blogg. Leake,a most accurate writer, in his work on Con- 
tracts (page 553), sums up the law to the same effect. In 
this country, Chancellor Kent (2 Kent Com. 240), and 
Reeve in his work on Domestic Relations (chapters 2 and 
3, title, ‘Parent and Child’), state the law in exact accor- 
dance with what we may term the ‘ English rule.’ Par- 
sons, in his work on Contracts (vol. I, p. 322), undoubtedly 
states the law too broadly, in omitting the qualification, 
‘and enjoys the benefit of it.’ At least a respectable mi- 
nority of the American decisions are in full accord with 
what we have termed the ‘English rule.’ See, among 
others, Riley v. Mallory, 33 Conn. 206; Adams v. Beall, 
67 Md. 53; Breed vw. Judd, 1 Gray, 455. But many — 
perhaps a majority — of the American decisions, apparently 
thinking that the English rule does not sufficiently protect 
the infant, have modified it; and some of them seem to 
have wholly repudiated it, and to hold that although the 
contract was in all respects fair and reasonable, and the in- 
fant had enjoyed the benefits of it, yet if the infant had 
spent or parted with what he had received, or if the bene- 
fits of it were of such a nature that they could not be re- 
stored, still he might recover back what he had paid. The 
problem with the courts seems to have been, on the one 
hand, to protect the infant from the improvidence incident 
to his youth and inexperience, and how, on the other hand, 
to compel him to conform to the principles of common 
honesty. The result is that the American authorities — 
at least the latter ones — have fallen into such a condition 
of conflict and confusion that it is difficult to draw from 
them any definite or uniform rule. The dissatisfaction 
with what we have termed the ‘ English rule’ seems to be 
generally based upon the idea that the courts would not 
grant an infant relief, on the ground of fratid or undue in- 
fluence, except where they would grant it to an adult on 
the same grounds, and then only on the same conditions. 
Many of the cases, we admit, would seem to support this 
idea. If such were the law, it is obvious that there would 
be many cases where it would furnish no adequate protec- 
tion to the infant.” ... “ But if the contract was free from 
any fraud or bad faith, and otherwise reasonable, except 
that the price paid by the infant was in excess of the value 
of what he received, his recovery should be limited to the 
difference between what he paid and what he received. 
Such cases as Medbury v. Watrous, 7 Hill, 110; Sparman 
v. Keim, 83 N. Y. 245; and Heath v. Stevens, 48 N. H. 
251,—really proceed upon this principle, although they 
may not distinctly announce it. The objections to this 
rule are, in our opinion, largely imaginary, for we are con- 
fident that in practice it can and will be applied by courts 
and juries so as to work out substantial justice.” 


To this last line of cases may be added Spicer v. 
Earl, 41 Mich. 191; 32 Am. Rep. 152. 
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INFANT’S CHARGEABILITY WITH GUARDIAN’S NEG- 
LIGENCE. — The ‘legend ” of Hartfield v. Roper, 21 
Wend. 615; 34 Am. Dec. 273, is subjected to severe 
criticism in Atlanta etc. R. Co. v. Gravitt, Georgia 
Supreme Court, 26 L. R. A. 553, holding that the 
negligence of the custodian of a child of tender years 
is not imputable to the child so as to prevent his re- 
covery for an injury by the negligence of a third per- 
son. The opinion of Lumpkin, J., gives the most 
exhaustive array of the authorities on both sides of 
this vexed question that we have seen. The Court 
says that the New York doctrine has been approved 
in Massachusetts, California, Minnesota, Indiana, 
Maryland, Maine, Kansas and Delaware, and dis- 
approved in Vermont, Alabama, New Jersey, Ohio, 
Pennsylvania, Virginia, Michigan, Nebraska, Ten- 
nessee, Connecticut, Iowa, Texas, Missouri, and 
Illinois. The Court also calls attention to the modi- 
fication of the New York rule, first made in that 
State itself, in Lannen v. Albany Gas-light Co. 46 
Barb. 264, and uniformly followed there (McGany v. 
Loomis, 63 N. Y. 104; 20 Ann. Rep. 510), allowing 
a recovery by the child where the child exercised due 
care, although the parent or custodian may have 
been negligent. The text-writers (Wharton and 
Bishop) also disapprove the legend. Mr. Beach, in 
his excellent treatise on Contributory Negligence, 
sec. 116 etc., after citing the Donkey and Oyster 
cases, observes: ‘‘It appears therefore that the child, 
were he an ass or an oyster, would secure him a pro- 
tection which is denied him as a human being of ten- 
der years, in such jurisdictions as enforce the English 
or the New York rule in this respect.” It is singular 
that the New York Courts should have clung to this 
ridiculous legend while they rejected the English 
doctrine of Thorogood v. Bryan, imputing to a pas- 
senger the negligence of the carrier’s servant. More 
singular still is the fact that the legendary doctrine 
of Hartfield v. Roper was odzter! Cowen, J., said 
that «*the defendants exercised all the care which in 
the nature of this case the law required,” and that 
‘it is a case of unavoidable accident,” and then he 
puts forth the legend. Judge Cowen having been 
dead a good many years, it is safe, and it will not 
hurt his family’s feelings, for us to say that his cele- 
brated opinion is an illogical array of non segutturs 
and false analogies. There is little left of the legend 
in the State of its birth, and it will wholly wane away 
in another generation. Meantime let us crow over 
the flexibility and certainty of the common law! 


SALE— OF Liquors By CLUB. — In State v. St. 
Louis Club (Missouri Supreme Court), 26 L. R. A., 
573, it was held that distribution of wine or other 





liquors among its members by a social club which is 
a bona fide organization with limited membership, 
admission to which is only on a vote of the governing 
board, and with common ownership of property, is 
not a sale of liquor by retail or in original packages 
within the meaning of the Missouri dram-shop act, 
under which license can be obtained only by a tax- 
paying male citizen above twenty-one years of age, 
although technically the act does amount to a sale for 
some purposes. 

The authorities on this vexed question are well re- 
viewed in the opinion. The cases which hold that a 
dealing out of intoxicating liquors by a club to its 
members is not a sale are Graff v. Evans, L. R. 8 
Q. B. 373; Com. v. Pomphret, 137 Mass. 564; 50 
Am. Rep. 340; Seim v. State, 55 Md. 566; 39 
Am. Rep. 419; Tennessee Club v. Dwyer, 11 Lea, 
452; 47 Am. Rep. 298; Piedmont Club v. Com- 
monwealth, 87 Va. 541; State v. McMaster, 35 S. C. 
1; Burden v. Montana Club, 10 Mont. 330; Koenig 
v. State, 26 S. W. Rep. 835. The following are the 
the other way: State v. Lockyear, 95 N. C. 633; 
59 Am. Rep. 287; Rickart v. People, 79 Ill. 85; 
State v. Mercer, 32 Iowa, 405; State v. Horacek, 
41 Kans. 87; Martin v. State, 59 Ala. 34; State v. 
Essex Club, 53 N. J. L., 99; People v. Soule, 74 
Mich. 250; People v. Andrews, 115 N. Y. 427. In 
a number of these last cases the purpose to evade the 
excise law was evident, and they do not necessarily 
adjudge that a supplying of the liquors to members 
of a social club in good faith as refreshments is a 
violation of the law. 


TENANCY BY ENTIRETY — RIGHT TO RENTS DUR- 
ING Joint Lives. — The doctrine of Butler v. Nunan, 
g2 N.Y. 152; 44 Am. Rep. 361, that the modern 
Married Women’s Acts have not superseded the doc- 
trine of tenancy by entirety, and that under a grant 
of lands to husband and wife the survivor takes the 
whole estate, is supported by the great weight of au- 
thority in this country, but the question of the right 
to the rents and profits during the joint lives has just 
now, for the first time, been authoritatively settled in 
New York, in Hills vw. Fisher, 144 N. Y. 306, where 
it is held that the husband does not take them ex- 
clusively, but that the husband and wife are entitled 
to them in equal shares. This approves Buttlar v. 
Rosenblath, 42 N. J. Eq. 615, and disapproves 
McCurdy v. Canning, 64 Pa. St. 39, and so it was 
held that the husband’s mortgage of the lands covered 
his right to half the rents and profits during the joint 
lives, and the entire fee if he survived the wife. 
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The Editor of the «Green Bag.” 

DEAR Sir, — The February number of the GREEN 
BAG contained an interesting article on Samuel J. 
Tilden as a lawyer. I became acquainted with Mr. 
Tilden during the summer of 1864, at Marquette, 
Lake Superior, where we were at the same hotel. 
His name had been very familiar to me from his 
prominence at Democratic conventions, though he 
had never held an important public office. He came 
to Marquette from the Democratic national conven- 
tion at Chicago, that nominated Gen. McClellan for 
President, with several other members of the conven- 
tion. His business was to examine some iron mines 
in which he held a large interest. One of the mines 
figured largely in the presidential campaign a dozen 
years later, on the charge that he had not paid the 
income tax due from it, but the suit was withdrawn 
after the election, and it had served its purpose as a 
campaign argument. I had much talk with Mr. 
Tilden, partly on account of this mine, which a 
Boston gentleman had requested me to attempt to 
purchase. The difference, however, in the estimated 
value of the mine between the parties was too great 
for any result. 

I asked him for his opinion of the prospect for 





Gen. McClellan, but, lawyer-like, he asked me for 


my opinion, without giving his own. 
political speech while at Marquette, by request, and 
I was interested in it. 


He made a | 


He had a good voice, was | 


remarkably clear and emphatic in his statement, con- | 


cise in his language, and was certainly an impressive 
if not an eloquent speaker. He spoke readily, though 
he had evidently made no preparation for the effort. 
In company with him was his warm friend, the 
distinguished William B. Ogden, the first mayor of 
Chicago, and known as the * Railroad King” from 
his great railroad interests, and his prominence in 
building the early railroads that centered in Chicago. 
He was an unusually fine looking man, of large views, 


great business sagacity, and interesting in conversa- | 


tion. 


He was full of information about his travels in | 
this country and Europe, and of reminiscences of the | occupy in American history. 


famous men with whom he had been brought in con- 
tact. I remember he spoke of having business with 
Stephen Girard, whom he described. He was en- 
thusiastic in his allusions to Mr. Tilden, whom he 
regarded as the ablest railroad lawyer in the United 
States, and no one could have been a better judge, 
speaking especially of that power of concentration 
and calculation, on which Mr. Hall has dwelt in his 
article. He alluded, too, to his fine library and large 
general reading. 

Mr. Tilden’s special reason for visiting Lake Su- 
perior was to see an iron mine he had purchased, 
and in which Mr. Ogden and other friends had be- 
come parties. He spoke to me with some pride of 
having taken the responsibility of the original pur- 
chase, involving several hundred thousand dollars. 
He and his friends went out to inspect it with a 
mining engineer brought with them as an expert, and 
I was invited to’ join the party. The mine was 
located in a forest, at a distance from the railroad 
and from any village, and tents, provisions, and 
everything necessary for camping some days in the 
woods were taken, not neglecting Kentucky’s favorite 
beverage. As we prospected, ore seemed to be 
abundant everywhere, and the engineer and others 
would knock off from the rocks piece after piece, and 
hold up for inspection. Mr. Tilden seemed specially 
pleased, and would show pieces to Mr. Ogden, and 
ask with much satisfaction, ‘‘Is there any iron 
there?” 

The engineer pronounced the ore of good quality, 
and of its abundance there could be no question. 
Satisfied as they were of the value of the mine, the 
site for the mining village was selected, the location 
of the branch railroad was fixed, and all other needed 
preparations for working a great mine agreed upon. 

Before their labors were finished I took my de- 
parture with another gentleman, an experienced 
practical iron man, whose whole life had been spent 
in iron mining. 

As soon as we were out of hearing, he turned to 
me and said, to quote his own language, ‘‘ That ore 
is not worth a damn.” On inquiry, several years 
after, I learned that after spending several hundred 
thousand dollars, the mine had been abandoned, as 
the ore had proved refractory. 

I little thought at the time what a space this small, 
smooth-faced, plain-looking man was destined to 
Of his remarkable 
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abilities there is now no question, and it is a curious 
subject of speculation, what a change it might have 
made in American politics, if he had been inaugur- 
ated as President. 
Yours very truly, 
Wma. C. Topp. 


— ce 0 oe 


LEGAL ANTIQUITIES. 


Puitie of Macedon was king, judge, and law- 
giver ; and a poor woman had often tried in vain 
to get him to listen to the story of her wrongs. 
The King at last abruptly told her “ he was not at 
leisure to hear her.’’ “No!” she exclaimed, 
“then you are not at leisure to be king!” 
Philip was confounded at this way of putting it, 
and seeing no answer to it, he called on her to 
proceed with her case. He ever after made it a 
rule to listen attentively to all.applications ad- 
dressed to him. 





FACETIZ. 


Lorp HeERMAND, a Scotch judge, was very 
apt to say, “ My laards, I feel my law — “ere, 
my laards,” striking his heart. Hence he made 
little ceremony in disdaining the authority of an 
act of Parliament, when he and it happened to 
differ. He once got rid of one by saying, in his 
snorting contemptuous way, and with an emphasis 
on every syllable, “ But then we’re told, that 
there’s a statut’ against all this. A statut’! 
What’s a statut’? Words! mere words! And am 
I to be tied down by words? No, my laards; I 
go by the law of 77ght¢ reason.” 


In a trial in Georgia in which Tom Carnes 
was engaged, the opposing counsel had spoken 
of a syllogism, the major and minor proposition, 
and the consequence, etc. Carnes, in reply, to 
convince the jury that the gentleman had lugged 
in immaterial matter, because he had nothing 
material to offer, complained of the indelicacy of 
mentioning in court the names of a very respect- 
able, peaceable family residing over in Lincoln, 
who had never had anything to do with courts ; 
that old Major Syllogism would be exceedingly 
alarmed did he know that his name had been 
mentioned in a court house; that they must 
know the minor Syllogism could never have been 
in court, being a minor; and the cruelest cut of 





all was to name the blushing Miss Consequence, 
who hardly knew there was such a thing as a 
court-house. He spoke of the Syllogisms as 
being a large and respectable family in Georgia. 


‘‘Wuat time of night was it when you saw the 
prisoner in your room?” asked the defendant’s 
attorney in a recent suit. 

“« About three o’clock.”’ 

“Was there any light in the room at the 
time?” 

‘No sir, it was quite dark.” 

“Could you see your husband at your side?” 

‘No, sir.” 

“Then, madam,” said the attorney trium- 
phantly, “please explain how you could see the 
prisoner, and could not see your husband.” 

“ My husband was out of town, sir.” 


A CASE was before Judge Verplanck of Buffalo, 
N.Y., in which the reputation of one of the 
parties was involved. ‘What is the general 
character of the defendant?’’ asked the prose- 
cuting officer. 

‘“‘ Character for what?” 

“« Why, his morals?’ 

This particular point was just what the witness 
was not over-desirous of answering, and knowing 
the Judge quite well, he cast toward him an 
appealing look. The Judge took in the situation, 
and, with a face of stony gravity, suggested that 
the answer desired might perhaps be attained by 
a slight variation of the question. ‘ Suppose you 
ask him, “ How are his zmmorals? The witness 
with a relieved expression replied, “‘ Well, Judge, 
I should say his ¢mmorals stand very high !” 


Down in North Carolina lately a case was 
tried before a magistrate, in which the defendant’s 
character having been impeached, it was sought 
to bolster it up by showing he had reformed and 
joined the church. The witness, who belonged 
to the same church, insisted that as the defendant 
was now a Christian man, of course his character 
was better. Counsel asked him, “ Don’t he drink 
just as much as he everdid?”’ ‘The witness, who 
was colored and evidently embarrassed by the 
inquiry, slowly raised his eyes and said with 
much deliberation, “I think he. do, du¢ he carries 
it more better.” 




















XUM 


Editorial Department. 


255 





SERJEANT SAYER went the circuit for some 
judge who was prevented by indisposition going 
in his turn. He was afterwards imprudent enough 
to move, as counsel, for a new trial in one of the 
causes heard by himself, on the ground of his 
misdirecting the jury as judge. Lord Mansfield 
said: “ Brother Sayer, there is an Act of Parlia- 
ment which, in such a matter as was before you, 
gave you discretion to act as you thought right.” 
“No, my lord,’’ said the Serjeant, “that is just 
it; I have no discretion in the matter.” ‘“ Very 
true, you may be quite right as to that,” said 
Lord Mansfield, “for 1 am afraid even an Act of 


99 


Parliament could not give you discretion ! 





NOTES. 


Justice BULLER used to say that his idea of 
heaven was to sit at Nisi Prius all day, and play 
whist all night. 


In “ Anderson’s Dictionary of Law” (p. 947), 
under the title, “«Shelley’s Case,” we are told that 
that celebrated case was decided by “ Lord 
Francis Coke.” And now comes the Supreme 
Court of Nebraska, and, in a recent case (Omaha, 
etc. Ry. Co. v. Brady, 39 Neb. 27, 48), quotes a 
definition from the Commentaries of “ Mr. Black- 
stone.” 

When Sir Edward and Sir William are thus 
treated, we need not be surprised that Bacon has 
a few books attributed to him besides the Shakes- 
peare plays. As the world is inclined to be so 
liberal with him in the matter of authorship, per- 
haps he will not begrudge the loan of his Chris- 
tian name to Coke. But the latter, who hated 
Bacon and his court, and all things pertaining to 
them, would not, if alive, be likely to accept the 
loan in a Christian spirit. 


THE following story is told of Chief Justice 
Parsons. An old lawyer who practiced before 
him, falling ill, handed over his cases to a young 
lawyer, Mr. M , advising the latter to engage 
senior counsel, and also giving him a letter of 
introduction to the Chief Justice. The Judge 
being asked by Mr. M as to the merits of 
the different seniors, with a view to retain one, 
said: “I think, upon the whole, that you had 
better not employ anyone. You and I can do 
the business as well as any of them.” This hint 














being acted on, Mr. M turned out to be 
very successful, and at the close of the sittings 
called on the Judge to pay his respects. A senior 
lawyer then leaving the Judge, on recognizing the 
caller, and suspecting the bond of union between 
him and the Judge, delivered this Parthian shot 
on retiring: ‘I’m not sure, Judge, of attending 
court at all next term. I think of sending my 
office boy with my papers. You and he together 
will do the business fully as well as I can.” 





LorD CHANCELLOR WEsTBURY took upon the 
woolsack the lofty disdain that had characterized 
him as Sir Richard Bethell at the bar. In argu- 
ing a celebrated appeal, one of the judges 
pinched him with an awkward question, to which 
he responded, “ Before I answer, may I ask your 
lordship to reconsider your question, for I am 
sure, upon so doing, you will perceive that it in- 
volves a self-evident absurdity.”’ To a barrister 
arguing before himself, he said, “You are in 
error, and, inasmuch as its ways are devious and 
many, perhaps you can preset me with a few 
more absurdities.” 


“Ir was the boast of Augustus that he found 
Rome of brick and left it of marble. But how 
much nobler will be the sovereign’s boast when 
he shall have it to say that he found law dear and 
left it cheap; found it a sealed book, left it a 
living letter ; found it the patrimony of the rich, 
left it the inheritance of the poor; found it a two- 
edged sword of craft and oppression, left it the 
staff of honesty and the shield of innocence.” — 

Lord Brougham. 





LITERARY NOTES. 


THE first chapters of the ‘* Personal Recollections 
of Joan of Arc” appear in the April HARPER’s, with 
illustrations by Frank V. Du Mond. The authorship 
is attributed to the historic Sieur Louis de Conte, 
but the real name of the writer is still a secret. The 
romance opens with unusual attractiveness, and shows 
Joan in her girlhood, marked among her peasant 
playmates by her nobility of mind, her courage, and 
her acute sympathies. 


THE CEnrTuRY for April has almost as much variety 
in topic as in the number of its articles. Military 
warfare is represented by Prof. Sloane’s Napoleon 
Life, naval warfare by Molly Elliot Seawell’s article 
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on Paul Jones, invention by T. C. Martin's paper on 
Tesla’s recent work, the drama by a note on Mme. 
Réjane, with portrait, music by Henry T. Finck’s 
biographical sketch of Stavenhagen, also with a por- 
trait, statesmanship by Noah Brooks’s article on 
Lincoln’s re-election, art by a beautiful example of 
Cole’s engraving in his Old Dutch Master Series, 
religious and educational interests by an article by 
Lyman Abbott on ‘ Religious Teaching in the Public 
Schools,” travel by a paper by Miss Preston on a 
new field of travel, «* Beyond the Adriatic,” fiction by 
Mr. Crawford’s and Mrs. Harrison’s serials, and by 
three short stories. 


‘¢ SomE Curiosities of Thinking” are described by 
Dr. M. Allen Starr, of the College of Physicians and 
Surgeons, New York, in THE POPULAR SCIENCE 
Montuty for April. His cases include those of per- 
sons with various strange hallucinations, with a 
defect in one part of the brain only, and some with 
powers beyond the normal for calculation or music. 


THE complete novel in the April issue of LIpPIN- 
coTT’s is ** Alain of Halfdene,” by Anna Robeson 
Brown. It is a stirring tale of the sea, pirates, 
rescuers, and Mt. Desert (then by no means so well 
known as now), in the days when Washington was 
President. 


THE April number of SCRIBNER’S MAGAZINE con- 
tains ‘*Some Unpublished Letters of President 
Andrew Jackson,” written in his most vigorous and 
assertive style, calling a man to account who ques- 
tioned his claim for the full credit of planning and 
executing the great victory at New Orleans. There 
were never tmhore characteristic Jackson letters pub- 
lished than these. 


ANOTHER story from the archives of the Pinkerton 
Detective Bureau, an account of one of the boldest 
assaults for robbery on record and of the stealing of 
$15,000 worth of diamonds off a man’s person, ap- 
pears in McCLuRE’s MAGAZINE for April. 


THE March number of the POLITICAL SCIENCE 
QUARTERLY opens with an exposition of the legal 
question involved in the matter of «* Municipal Home 
Rule,” by Prof. E. J. Goodnow; Mr. Edward Por- 
ritt presents another phase of the municipal question 
in explaining ‘‘ The Housing of Workingmen in Lon- 
don”; Prof. Simon N. Patten offers «« A New State- 
ment of the Law of Population”; Mr. H. C. Emery, 
of Bowdoin College, discusses at length «+ Legislation 





Against Futures”; Prof. W. J. Meyers investigates 
the cost of ‘+ Municipal Electric Lighting in Chi- 
cago’; Prof. J. B. Moore presents the first installment 
of a sketch of ‘* Kossuth the Revolutionist ”; and 
Dr. Frank Zinkeisen, of Cambridge, criticises the 
views of Stubbs and other historians on ‘+ Anglo- 
Saxon Courts of Law.” The number contains, more- 
over, the usual Reviews and Book Notes. 





BOOK NOTICES. 


THE STorY OF CHRISTINA ROCHEFORT. By HELEN 
CuHoATE Prince. Houghton, Mifflin & Co., 
Boston and New York, 1895. Cloth. $1.25. 
The fact that this novel is written by a grand- 

daughter of Rufus Choate will bring it prominently 

to public attention, but the gifted author has no need 
of any family reputation to establish her position as 
one of our foremost writers. The book is a truly 
remarkable one in every way. From a literary point 
of view it is equal to any novel published in late 
years, and viewed from the treatment of the subject 
it is a most powerful work. Anarchy is the theme, 
and a vivid and truthful picture is given of a com- 
munity stirred, not to say maddened by discussions 
and appeals to passions. The scene is laid in Blois, 

a provincial town in France, and the principal char- 

acters are a manufacturer, who is hated by his opera- 

tives, because he has money and they have not, and 
his wife, Christine, who has become imbued with 

Anarchistic ideas. A parish priest, a sagacious, con- 

servative man and a peacemaker, also plays a prom- 

inent part in the exciting drama. The book is one 
of absorbing interest, and one which cannot fail to do 

a world of good. 


DAUGHTERS OF THE REVOLUTION AND THEIR TIMES, 
1769-1776: A Historical Romance. By 
CHARLES CARLETON CorFin. Houghton, Mifflin 
& Co., Boston and New York, 1895. Cloth. 
$1.50. 

Mr. Coffin has made the stirring scenes which 
ushered in the Revolutionary War the basis of a 
delightful story setting forth the patriotism and devo- 
tion of the mothers and daughters of the Republic. 
Boston is the scene of the narrative and the ‘‘ Tea 
Party,” «* Lexington and Concord,” «* Bunker Hill” 
and other stirring events are vividly and graphically 
depicted. Of course a love story is interwoven, and 
a very charming love story it is. The manners and 
customs of our Revolutionary forefathers are faith- 
fully set forth, and the book is illustrated with many 
rare portraits and prints of famous buildings. His- 
torically the romance is of much value, while as a 
story it is of great interest. 
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